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MEDICAh JURISPRUDENCE-,

OR

A CODE OF ETHICS AND INSTITUTES,

adapted to the professions of

PHYSIC AND SURGERY.

I

\ .

SECTION I.

OF PROFESSIONAL CONDUCT, RELATIVE TO HOSPITALS,

OR OTHER medical CHARITIES.

1

I. Hospital PHYSICIANS and surgeons

fhould minifter to the fick, with due impreffions

of the importance of their office j reflefting that

the eafe, the health, and the lives of thofe corn- ^

mitted to their charge depend on their (kill,

attention, and fidelity. They ffiould ftudy, alfo,

in their deportment, fo to unite tendernefs with

jieadinejsy and condejcenfion with authority, as to

infpire the minds of the patients with gratitude,

refpeft, and confidence.

B 2
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II. The
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II. The choice of a phyfician or Jurgeon cannot

be allowed to hofpital patients, confiftently with

the regular and eftablifhed fucceffion of medical

attendance. Yet perfonal confidence is not lefs

important to the comfort and relief of the fick-

poor, than of the rich, under fimilar circum-

fiances: And it would be equally juft and hu-

mane, to inquire into and to indulge their par-

tialities, by occafionally calling into confultation

the favourite praftitioner. The reftitude and

wifdom of this condufl will be ftill more appa-

rent, when it is recollected that patients in hof-

pitals not unfrequently requeft their difcharge,

on a deceitful plea of having received relief j

and afterwards procure another recommendation,

that they may be admitted under the phyfician

or furgeon of their choice. Such praflices in-

volve in them a degree of falfhood
3

produce

unneceflary trouble; and may be the occafion

of irreparable lofs of time in the treatment of

difeafes.

III. The feelings and emotions of the patients,

under critical circumftances, require to be known

and to be attended to, no lefs than the fymptoms

of their difeafes. Thus, extreme timidity

y

with

refpe<5l to vensefedlion, contraindicates its ufe,

in certain cafes and conftitutions. Even the

prejudices of the fick are not to be contemned, or

oppofed
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oppofed with harfhnefs. For though filenced by

authority, they will operate fecretly and forcibly

on the mind, creating fear, anxiety, and watch-

fulnefs.

IV. As mifapprehenfion may magnify real

evils, or create imaginary ones, no dijcuffion con-

cerning the nature of the cafe fhould be entered

into before the patients, either with the houfe

furgeon, the pu^^ils of the hofpital, or any medi-

cal vifitor.

V. In the large wards of an Infirmary the

patients fliould be interrogated concerning their

complaints, in a tone of voice which cannot be

overheard. Secrecy^ alfo, when required by pecu-

liar circumftances, fhould be ftri6Uy obferved.

And females fhould always be treated with the

moft fcrupulous delicacy. To negledt or to fpoit

with their feelings is cruelty ; and every wound

thus inflidled tends to produce a calloufnefs of

mind, a contempt of decorum, and an infenfi-

bility to modefly and virtue. Let thefe confider-

ations be forcibly and repeatedly urged on the

hofpital pupils.

VI. The moral and religions influence of fick-

nefs is fo favourable to the beft interdls of men

and of fociety, that it is juftly regarded as an

important
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important objeft in the eftablifhment of every

hofpital. The injiitutions for promoting it fhould,

therefore, be encouraged by the phyficians and

furgeons, whenever leafonable opportunities oc-

cur. And by pointing out thefe to the officiating

clergyman, the facred offices will be performed

with propriety, difcrimination, and greater cer-

tainty of fuccefs. The charadler of a phyfician

is ufually remote either from fuperftition, or

enthufiafm : And the aid, which he is now

exhorted to give, will tend to their exclu-

fion from the fick wards of the hofpital, where

their effefls have often been known to be not

only baneful, but even fatal.

VII. It is one of the privileges which foftens

the lot of the poor, that they are exempt from

the folicitudes attendant on the difpofal of pro-

perty. Yet there are exceptions to this obferva-

tion : And it may be neceffary that a hofpital

patient, on the bed of ficknefs and death, fhould

be reminded, by fome friendly monitor, of the

importance of a laft will and tejiament to his wife,

children, or relatives, who otherwife, perhaps,

might be deprived of his effefts, of his expefted

prize money, or of fome future refiduary legacy.

This kind office will be beft performed by the

houfe-furgeon, whofe frequent attendance on the

fick diminifhes their referve, and entitles him to

their
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their familiar confidence. And he will doiibtlefs

regard the performance of it as a duty. For

whatever is right to be done, and cannot by

another be fo well done, has the full force of

moral and perfonal obligation.
I

VIII. The phyficians and furgeons fhould not

fuffer themfelves to be reftrained," by parfimo-

nious confiderations, from prefcribing wincy and

drugs even of high price, when required in dif-

eafes of extraordinary malignity and danger.

The efficacy of every medicine is proportionate

to its purity and goodnefs ; and on the degree of

thefe pi^operties, cateris paribus, both the cure of

the fick, and the fpeedinefs of its accompliffiment

muft depend. But when drugs of inferior qua-

lity are employed, it is requifite to adminifter

them in larger dofes, and to continue the ufe of

them a longer period of time ; circumftances

which more than counterbalance any favings in

their price. If the cafe, however, were far

otherwife, no ceconomy, of a fatal tendency,

ought to be admitted into inftitutions, founded

on principles of the pureft beneficence, and

which, in this age and country, when well con-

duced, can never want contributions adequate

to their liberal fupport.

IX. The
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IX. The medical gcntlemenj of every chari-

table inftitution, are in fome degree refponfible

for, and the guardians of, the honour of each

other. No phyfician or furgeon, therefore,

Ihould reveal occurrences in the hofpital, which

may injure the reputation of any one of his col-

leagues j except under the reftridion contained in

the fucceeding article.

X. No profejftonal charge fliould be made by

a phyfician or furgeon, either publicly or pri-

vately, out of the hofpital, againft any affociate,

without previoufly laying the complaint before

the gentlemen of the faculty belonging to the

inftitution, that they may judge concerning the

reafonablenefs of its grounds; and the proper

meafures to be adopted.

XI. A proper difcrimination being eftablilbed

in all hofpitals between the medical and cbirur-

gical cajesy it fhould be faithfully adhered ter, by

the phyficians and furgeons, on the admiflion of

patients.

XII. Whenever cafes occur, attended with

circumftances not heretofore obferved, or in

which the ordinary modes of pradice have been

attempted without' fuccefs, it is for the public

good, and in ah efpecial degree advantageous to

tlie
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tJie poor, who, being the moft numerous clafs

of ibciety, are the greateft beneficiaries of the

healing art, that new remedies and new methods

of chirurgical treatment fliould be devifed. But

in the accomplifhment of this falutary purpofe,

the gentlemen of the faculty fhould be fcru-

puloufly and confcientioufly governed by found

reafon, juft analogy, or well authenticated faffs.

And no fuch trials fhould be inftituted, without

a previous confultaftion of the phyficians or fur-

geons, according to the nature of the cafe.

XIII. To further profefllonal improvement,

a friendly and unreferved intercourje ftiould fubfift

between the gentlemen of the faculty, with a

free communication of whatever is extraordinary

or interefting in the courfe of their hofpital prac-

tice. And an account of every cafe or operation^

which is rare, curious, or inftruflive, fhould be

drawn up by the phyfician or furgeon, to whofe

charge it devolves, and' entered in a regifter,

kept for the purpofe, but open only to the phy-

ficians and furgeons of the charity.

XIV. Hofpital regijiers ufually contain only

a fimple report of the number of patients ad-

mitted and difcharged. By adopting a more

comprehenfive plan, they might be rendered

fubfervient tx) medical fcience, and beneficial to

V C mankind.



lo MEDICAL JURISPRUDENCE.

mankind. The following Iketch is offered, with

deference, to the gentlemen of the faculty. Let

the regifter confift of three tables ; the firft fpeci-

fying the number of patients admitted, cured, re-

lieved, difcharged, or deadj the fecond the feveral

difeafes of the patients, with their events j the third

the fexes and ages of the patients. The ages

fhould be reduced into claffes ; and the tables

adapted to the four divifions of the year. By

fuch an inftitution, the increafe or decreafe of

ficknefs j the attack, progrefs, and ceffation of

epidemics ; the comparative healthinefs of dif-

ferent fituations, climates, and feafons j the influ-

ence of particular trades and manufadlures on

health and lifej with many other curious circum-

ftances, not more interefling to phyficians than to

the community, would be afcertained with fuf-

ficient precifion.

XV. By the adoption of the regijiert recom-

mended in the foregoing article, phyficians and

furgeons would obtain a clear infight into the

comparative fuccefs of their hofpital and private

praftice j and would be incited to a diligent

invefligation of the caufes of fuch difference. In

particular difeafes it will be found to fubfift in a

very remarkable degree : And the diferetionary

power of the phyfician or furgeon, in the ad-

milfion of patients, could not be exerted with

more
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more juftice or humanity, than in refufing to

confign to lingering fuffering, and almoft certain

death, a numerous clafs of patients, inadvertently

recommended as obje6ls of thefe charitable in-

ftitutions. “ In judging of difeafes with regard

" to the propriety of their reception into hof-

" pitals,” fays an excellent writer, " the following

“ general circumftances are to be confidered.

Whether they be capable of fpeedy relief;

becaufe, as it is the intention of charity to

" relieve as great a number as poflible, a quick

“ change of objefts is to be wifhed ; and allb

‘‘ becaufe the inbred difeafe of hofpitals will

almoft inevitably creep, in fonne degree, upon

“ one who continues a long time in them, but

will rarely attack one, whole ftay is fhort.

" Whether they require in a particular man-

ner the fuperintendance of fkilful perfons,

“ either on account of their 'acute and dangerous

“ nature, or any fingularity or intricacy attend-

‘‘ ing them, or erroneous opinions prevailing

“ among the common people concerning their

" treatment.

“ Whether they be contagious, or fubjeeft in

a peculiar degree to taint the air, and gene-

rate peftilential difeafes.

C 2 " Whether
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‘‘ Whether a frefli and pure air be peculiarly

“ requifite for their cure, and they be rennarkably

injured by any violation of it.”*

1

XVI. But no precautions relative to the re-

ception of patients, who labour under maladies

incapable of relief, contagious in their nature,

or liable to be aggravated by confinement in an

impure atmofphere, can obviate the evils arifing

from cloje wards, and the falfe oeconomy of

crowding a number of perfons into the leaft

pofTible fpace. There are inbred difeafes which

it is the duty of the phyfician and furgeon to

prevent, as far as lies in their power, by a ftridl

and perfevering attention to the whole medical

polity of the hofpital. This comprehends the

diferimination of cafes admiffible, air, diet,

cleanlinefs, and drugs; each of which articles

fhould be fubjeded to a rigid ferutiny, at dated

periods of time.

XVII. The eflablifhment of a committee of

the gentlemen of faculty, to be held monthly,

would tend to facilitate this interefting invefti-

gation, and to accomplifh the mod important

objedls of it. By the free communication of re-

marks, various improvements would be fug-

* See Dr. Aikin’s Thoughts on Hofpitals, p. 21.

geded

;
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gefted j by the regular difcufTion of them, they

would be reduced to a definite and confident

form i and by the authority of united fufFrages,

they would have full influence over the governors

of the charity. The exertions of individuals,

however benevolent or j'udicious, often give rife

to jealoufy ; are oppofed by thofe who have not

been confulted ; and prove inefficient, by wanting

the colledtive energy of numbers.

XVIII. The harmonious intercourfe, which

has been recommended to the gentlemen of the

faculty, will naturally produce frequent conjulia-

tionSi viz. of the phyficians on medical cafes, of

the furgeons on chirurgical cafes, and of both

united in cafes of a compound nature, which fall-

ing under the department of each, may admit of

elucidation by the reciprocal aid of the two

profeffions.

XIX. In confultations on medical cafes, the

junior phyfician prelent fhould deliver his opinion

fird, and the others in fucceffion, according to

feniority : The fame order fhould be obferved

in chirurgical cafes ; and a majority fhould be
decifive in both : But if the numbers be equal,

the decifion Ihould red with the phyfician or
furgeon, under whofe care the patient is placed.

No decifion, however, Ihould redrain the ading

praditioner
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praditioner from making fuch variations in the

mode of treatment, as future contingencies may
require, or a farther infight into the nature of

the diforder may fhew to be expedient.

XX. In confultations on mixed cafes, the

junior furgeon fhould deliver his opinion firft, and

his brethren afterwards in fucceffion, according:

to feniority. The junior phyfician prefent

fliould deliver his opinion after the fenior fur-

geon ; and the other phyficians in the order above

prefcribed.

/

XXL In 'every confultation, the cafe to be

confidered fliould be concijely fiated by the phy-

fician or furgeon, who requefts the aid of his

brethren. The opinions, relative to it fliould be

delivered with brevity, according to the pre-

ceding arrangement, and the decifions collecbedin

the fame order.—The order of feniority, among

the phyficians and furgeons, may be regulated

by the dates of their refpedtive appointments in

the hofpital.

XXII. Due notice {ho\i\d be given of a conful-

tation, and no perfon admitted to it, except the

phyficians and furgeons of the hofpital, and the

houfe furgeon, without the unanimous confent of

the
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the gentlemen prefent. If an examination of the

patient be previoufly neceflary, the particular

circumftances of danger or difficulty fhould be

carefully concealed from him, and every pre-

caution ufed to guard him from anxiety or

alarm.

XXIII. No important operation fliould be

determined upon, without a confultation of the

phyficians and furgcons, and the acquiefcence of

a majority of them. Twenty -four hours notice

fliould be given of the propofed operation, except

in dangerous accidents, or when peculiar circum-

ftances occur, which may render delay hazard-

ous. The prefence of a JpeSiator fliould not be

allowed during an operation, without the exprefs

permiffion of the operator. All extra-official

interference in the management of it fhould be

forbidden. A decorous ftlence ought to be ob-

ferved. It may be humane and falutary, how-

ever, for one of the attending phyficians or fur-

geons to fpeak occafionally to the patient; to

comfort him under his fufferings ; and to give

him aflurance, if confiflent with truth, that the

operation goes on well, and promifes a fpeedy

and fuccefsful termination.*

As

* The fubftance of the five preceding articles, (xix. xx.

XXI. XXII, XXIII.) was fuggefted by Dr. Ferriar and Mr.

Simmons.
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As a Flofpital is the bed fchool for pra£li-

cal furgery, it would be liberal and beneficial

to invite, in rotation, two furgeons of the town,

who do not belong to the inftitution, to be pre-

fent at each operation.

XXIV. It is an eftablifhed ufage, in fome

hofpitals, to have a Jiated day in the week for

the performance of operations. But this may

occafion improper delay, or equally unjudifiable

anticipation. When feveral operations are to

take place in fucceflion, one patient fiiould not

have his mind agitated by the knowledge of the

fufferings of another. The furgeon fiiould put

on a frefii apron, whenever it is befmeared ; and

the table and inftruments fiiould be freed from

all marks of blood, and every thing that may

excite terror.

XXV. Dispensaries afford the widefl: Iphere

for the, treatment of difeafes, comprehending,

not only fuch as ordinarily occur, but thofe

which are fo infeflious, malignant, and fatal,

as to be excluded from admiffion into infirm-

aries. Happily, alfo, they neither tend to

Simmons, at the time when I was defired to frame a code

of rules for the Manchefter Infirmary. The alterations, now

made, are intended to adapt tliem to general ufe.

counteract
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counterad that fpirit of independance> which

lliould be fedulouOy foftered in the poor, nor

to preclude the pradical cxercife of thofe' rela-

tive duties, the “ charities of father, fon, and

brother,” which conftitute the ftrongefl moral

bonds of fociety. Being inftitutions lefs fplen-

did and expenfive than hofpitals, they are well

adapted to towns of moderate fize; and might

even be eltablifhed, without difficulty, in popu-

lous country diftrids. Phyficians and furgeons;,

in fuch fituations, have generally great influence;

And it would be truly honourable to exert it

in a caufc fubfervient to the interefts of medical

fcience, of commerce, and of philanthropy.

,

The duties which devolve on gentlemen of

the faculty, engaged in the condud of Difpen-

faries, are fo nearly fimilar to thofe of hofpital

phyficians and furgeons, as to be comprehended

under the fame profeffional and moral rules.

But greater authority and greater cond^feenfton

will be found requifite in domeftic attendance on

the poor. And human nature mufl be inti-

mately ftudied, to acquire that full afcendancy

over the prejudices, the caprices, and the paf-

fions of the fick, and of their relatives, which is

effential to medical fuccefs.

D XXVI. Hofpitals
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XXVI. Hofpitals, appropriated to particular

maladies, are eftablillied in different places, and

claim both the patronage and the aid of the

gentlemen of the faculty. To an asylum for

FEMALE PATIENTS, labouring under syphilis, it is

to be lamented that difcouragements have been

too often and fuccefsfully oppofed. Yet whoever

refledts on the variety of difeafes to which the

human body is incident, will find that a con-

fiderable part of them are derived from immo-

derate paflions, and vicious indulgences. Sloth,

intemperance, and irregular defires are the great

fources of evil, which contraft the duration, and

imbitter the enjoyment of life. But humanity,

whilft fhe bewails the vices of mankind, incites

us to alleviate the miferies which flow from

them. And it may be proved that a lock

HOSPITAL is an inftitution founded on the moft

benevolent principles, confonant to found policy,

and favourable to reformation and to virtue.

It provides relief for a painful and loathfome

diftemper, which contaminates, in' its progrefs,

the innocent as well as the guilty, and extends

its baneful influence to future generations. It

reftores to virtue and to religion thofe votaries

whom pleafure has feduced, or villany betrayed j

and who now feel, by fad experience, that ruin,

mifery, and difgrace are the wages offin. Over

fuch objeds pity fheds the generous tear; au-

’ fterity
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fterity foftens into forgivenefs ; and benevolence

expands at the united pleas of frailty, penitence,

and wretchednefs. *

No ‘peculiar rules of condufl are requifice in

the medical attendance on lock hospitals. But

as thefe inftitutions muft, from the nature of

their objed, be in a great meafure (hut from

the inlpeflion of the public. It will behove the

faculty to confider themfelves as refponfible,

in a particular degree, for their right govern-

ment ; that the moral, no lefs than the medical

purpofes of fuch eftablilhments, may be fully

anfwered. The ftrideft decorum Ihould be

obferved in the condudt towards the female pa-

tients ; no young pupils fhould be admitted into

the houfe ; every miniftring office fliould be

performed by nurfes properly inftru6ted ; and .

books adapted to the patients fhould be put into

their hands, and given them on their difcharge.

To provide againft the danger of urgent want,

a fmall fum of money, and decent clothes fliould

at this time be difpenfed to them ; and, when

practicable, fome mode fhould be pointed out

of obtaining a reputable livelihood.

* See two Reports, intended to promote the eftablUhment

of a Lock Hofpital in Manchefter, in the year 1774, and in-

ferted in the author’s EfTays, Medical, Philofophical, and

Experimental.

D 2 XXVII. Asylums
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XXVII. Asylums for INSANITY poflefs ac-

commodations and advantages, of which the poor

mud, in all circumftances, be deftitute; and

which no private family, however opulent, can

provide. Of thefe fchemes of benevolence all

claffes of men may have equal occafion to par-

ticipate the benefits ; for human nature itfelf be-

comes the mournful objedt of fuch inftitutions.

Other difeafes leaVe man a rational and moral

agent, and fometimes improve both the faculties

of the head, and the affedlions of the heart. But

lunacy fubverts the whole rational and moral

charadler
j
extinguilhes every tender charity ; and

excludes the degraded fufferer from all the enjoy-

ments and advantages of fociab intercourle.

Painful is the office of a phyfician, when he is

called upon to minifter to fuch humiliating ob-

jedls of diftrefs : Yet great muft be his felicity,

when he can render himfelf inftrumental, under

providence, in the refloration of reafon, and in

the renewal of the loft image of God. Let no

one, however, promife himfelf this divine privi-

lege, if he be not deeply fkilled in the philofo-

phy of human nature. For though cafual fuccefs

may fometimes be the refult of empirical prac-

tice, the medkina mentis can only be adtniniftered

with fteady efficiency by him, who, to a know-

ledge of the animal oeconomy, and of the phyfical

caufes which derange or regulate its movements,

unites
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unites an intimate acquaintance with the laws of

aflbciation ; the controul of fancy over judg-

ment; the force of habit; the dire6tion and

comparative ftrength of oppofite paflions; and

the reciprocal dependances and relations of the

moral and intelle6lual powers of man,

XXVIII. Even thus qualified with the pre-

requifite attainments, the phyfician will find that

he has a new region of medical fcience to ex-

plore. For it is a circumftance to be regretted,

both by the faculty and the public, that the vari-

ous difeafes which are clafTed under infanity,

remain lefs underftood than any others with

which mankind are vifited, Hofpital inflitutions

furnifli the befl means of acquiring more accu-

rate knowledge of their caiifes, nature, and cure.

But this information cannot be attained, to any

fafisfaftory extent, by the ordinary attention to

fingle and unconnedled cafes. The fynthetic

plan fhould be adopted ; and a regular journal

Ihould be kept of every fpecies of the malady

which occurs, arranged under proper heads, with

a full detail of its rife, progrefs, and termination;

of the remedies adminiftered, aqd of their effeds

in its feveral ftages. The age, fex, occupation,

mode of life, and if pofTible hereditary conftitu-

tion of each patient fhould be noted : And When
the event proves fatal, the brain, and other organs

affe<5ted
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affedled fhould be. carefully examined, and the

appearances on difiedion minutely inferted in the

journal. A regifter like this, in the courfe of a

few years, would afford the moft interefting and

authentic documents, the want of which, on a late

melancholy occafion, was felt and regretted by

the whole kingdom.

XXIX. Lunatics are, in a great meafure, fe-

cluded from the obfer^ation of thofe who are

interefted in their good treatment; and their

complaints of ill-ufage are fo often falfe or fanci-

ful, as to obtain little credit or attention, even

when well founded. The phyfician, therefore,

muft feel himfelf under the ftrifteft obligation of

honour, as well as of humanity, to fecure to thefe

unhappy fufferers all the tendernejs and induU

genccy compatible with fteady and effe<ftual

government.

XXX. Certain cafes of mania feem to require

a holdnejs ofpraSHce, which a young phyfician of

fenfibility may feel a relu6tance to adopt. On

fuch occafions he muft not yield to timidity, but

fortify his mind by the counfels of his more ex-

perienced brethren of the faculty. Yet with

this aid, it is more confonant to found probity

to err on the fide of caution than of temerity.

Hofpitals
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Hofpitals for the fmall-pox, for inoculation,

for cancers, &c. &c. are eftablifhed in different

places j but require no profellional duties, which

are not included under, or deducible from, the

precepts already delivered.
'

SECT. II.

OF PROFESSIONAL CONDUCT IN PRIVATE, OR

GENERAL PRACTICE.

I. The moral rules of conduSl^ prefcribed towards

hofpital patients, fhould be fully adopted in pri-

vate or general pra6lice. Every cafe, committed

to the charge of a phyfician or furgeon, fhould

be treated with attention, fteadinefs, and huma-

nity: Reafonable indulgence fhould be granted

to the mental imbecility and Caprices of the fick:

Secrecy and delicacy, when required by peculiar

circumftances, fhould be ftridtly obferved. And
the familiar and confidential intercourfe, to which

the faculty are admitted in their profeffional vi-

fits, fhould be ufed with difcretion, and with the

moft fcrupulous regard to fidelity and honour.

II. The
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II. The ftrideft temperance fhould be deemed

incumbent on the faculty j as the pradice both of

phyfic and forgery at all times requires the exer-

cife of a clear and vigorous imderftanding : And
on emergencies, for which no profeflional man

fhould be unprepared, a fteady hand, an acute

eye, or an unclouded head, may be eflential to

the well being, and even to the life, of a fellow-

creature. Philip of Macedon repofed with en-

tire fecurity on the vigilance and attention of his

General Parmenio. In his hours of mirth and

conviviality he was wont to fay, Let us drink,

my friends ; we may do it with fafety, for

“ Parmenio never drinks !
” The moral of this

ftory is fufficiently obvious when applied to the

faculty j but it fliould certainly be conftrued

with great limitation by their patients.

III. A phyfician fhould not be forward to

make gloomy prognoftications ; becaufe they fa-

vour of empiricifmj^ by magnifying the importance

of his fervices in the treatment or cure of thedif-

eafe. But he fliould not fail, on proper occafions,

to give to the friends of the patient, timely notice

of danger, when it really occurs, and even to the

patient himfelf, if abfolutely neceffary. This

office, however, is fo peculiarly alarming, when

executed by him, that it ought to be declined,

whenever it can be affigned to another perlbn of

fufficient
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fufficient judgment and delicacy. For the phy-

fician fhould be the minifter of hope and comfort

to the fick j that by fuch cordials to the drooping

fpirit, he may fmooth the bed of death j revive

expiring life ; and counterafl the deprefling influ-

ence of thofe maladies, which rob the philofopher

of fortitude, and the chrifliian of confolation.

IV. Officious interference^ in a cafe under the

charge of another, fhould be carefully avoided.

No meddling inquiries fhould be made concern-

ing the patient j no unneceflfary hints given, rela-

tive to the nature or treatment of his diforder

;

nor any felfifh condu6l purfued, that may direftly

or indireftly tend to diminifli the truft repofed in

the phyfician or furgeon employed. Yet though

the chara6ler of a profeflTional bufy-body, whe-

ther from thoughtleflhefs or craft, is highly re-

prehenfible, there are occafions which not only

juftify, but require a fpirited interpofition.

When artful ignorance grofsiy impofes on credu-

lity } when negleff puts to hazard an important

life ; or rafhnefs threatens it with ftill more im-

minent danger ; a medical neighbour, friend, or

relative, apprized of fuch fa6ls, will juftly regard

his interference as a duty. But he muft be care-

ful that the information, on which he a^ls, is

well founded j that his motives are pure and

honourable j and that his judgment of the mea-

E fures
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fures purfued is built on experience and praflical

knowledge, not on fpeculative or theoretical

differences of opinion. The particular circum-

ftances of the cafe will fuggeft the moft proper

mode of condu6l. In general, however, a per-

fonal and confidential application to the gentle-

man of the faculty concerned fhould be the firft

ftep taken, and afterwards, if neceffary, the tranf-

adion may be communicated to the patient or

to his family.

V. When a phyfician or furgeon is called t»

vifit a patient, who has been before under the

care of another gentleman of the faculty, a con-

fultation with him fhould be requefted, if he live

in the fame town : His pradice, alfo, fhould be

treated with candour, and even juftified, fo far

as probity and truth will permit. For the want

of fuccefs in the primary treatment of a cafe is no

impeachment of profeffional Ikill or knowledge

;

and it often ferves to throw light on the nature of

a difeafe, and to fuggeft to the fubfequent prac-

titioner more appropriate means of relief.

VI. In large and opulent towns, the diJiinSHon

between the provinces of phyftc and Jurgery fhould

be fteadily maintained. This diftindion is fanc-

tioned both by reafon and experience. It is

founded gn the nature and objeds of the two

profeflions

;
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profeflions ; on the education and acquirements

requifite for their moft beneficial and honour-

able exercife; and tends to promote the com-

plete cultivation and advancement of each. For

the divifion of fkill and labour is no lefs advan-

tageous in the liberal than in the mechanic arts :

And both phyfic and furgery are fo comprehen-

five, and yet fo far from perfedtion, as feparately

to give full fcope to the induftry and genius of

their refpedtive profeffors. Experience has fully

evinced the benefits of the difcrimination re-

commended, which is eftablifhed in every well

regulated hofpital, and is thus exprefsly autho-

rized by the faculty themfelves, and by thofe who

have the beft opportunities of judging of the

proper application of the healing art. No phyfi-

cian or furgeon, therefore, fhould adopt more

than one denomination, nor affume any rank or

privileges different from thofe of his order.

VII, Confultations fhould be promotedy in diffi-

cult or protradled cafes, as they give rife to con-

fidence, energy, and more enlarged views in

pradlice. On fuch occafions no rivalfhip or jea-

loufy fhould be indulged : Candour, probity,

and all due refpedl fhould be exercifed towards

the phyfician or furgeon firfl engaged: And as he

may be prefumed to be beft acquainted with the

patient and with the family, he fhould deliver all

E 2 the
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the medical diredlions agreed upon, though he

may not have precedency in feniority or rank.

It fliould be the province, however, of the fenior

phyfician, firft to propofe the neceffary queftions

to the fick, but without excluding his affociate

from the privilege of making farther inquiries, to

fatisfy himfelf, or to elucidate the cafe.

VIII. As circumftances fometimes occur to

render a /pedal conJuUation defirable, when the

continued attendance of another phyfician or

furgeon might be objectionable to the patient,

the gentleman of the faculty, whofe afliftance is

required, in fuch cafes, fliould pay only two or

three viflts ; and feduloufly guard againfl all

future unfolicited interference. For this conful-

tation a double gratuity may reafonably be ex-

pected from the patient, as it will be found to

require an extraordinary portion both of time

and attention,

IX. Theoretkal dijcujfions fhould be avoided in

confultations, as occafioning perplexity and lofs

of time. For there may be much diverfity of

opinion, concerning fpeculative points, with per-

fect agreement in thofe modes of practice, which

are founded not on hypothefis, but on experience

and obfervation.

X. The
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X. The rules, prefcribed for hofpital confulta-

tions, may be adopted in private or general prac-

tice.* And the feniority of a phyfician may be de-

termined by the period of his public and acknow-

ledged pra6lice as a phyfician, and that of a fur-

geon by the period of his pradice as a furgeon,

in the place where each refides. This arrangement,

being clear and obvious, is adapted to remove all

grounds of difpute amongft medical gentlemen

:

And it fecures the regular continuance of the

order of precedency, eftablifhed in every town,

which might otherwife be liable to troublefome

interruptions by new fetders, perhaps not long

flationary,

XI. A regular academical education furnifhes

the only prefumptive evidence of profeflional

ability, and is fo honourable and beneficial that it

gives a juft claim to pre-eminence among phyli-

cians, in proportion to the degree in which it has

been enjoyed and improved ; Yet as it is not in-

difpenfably neceffary to the attainment of know-

ledge, Ikill, and experience, they who have really

acquired, in a competent meafure, fuch qualifi-

cations, without its advantages, Ihould not be

faftidiouQy excluded from the privileges of fel-

• See articles xix. xx. xxi. feftion I.

lowfhip.
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lowfliip. In confultations, efpecially, as the good

of the patient is the foie objedt in view, and is

often dependant on perfonal confidence, the aid

of an intelligent pradlitioner ought to be received

with candour and politenefs, and his advice

adopted, if agreeable to found judgment and

truth.

XII. Punctuality Ihould be obferved in the

vifits of the faculty, when they are to hold con-

fultation together. But as this may not always

be pradticable, the phyfician or furgeon, who firft

arrives at the houfe of appointment, fhould wait

five minutes for his aflbciate, before his intro-

dudlion to the patient, that the unneceflary repe-

tion of queftions may be avoided : No vifits

fhould be made but in concert, or by mutual

agreement: No ftatement or difcuffioiji of the

cafe fhould take place before the patient or his

friends, except in the prefence of each of the at-

tending gentlemen of the faculty, and by common

confent: And no prognofiications fhould be deli-

vered, which are not the refult of previous deli-

beration and concurrence.

XIII. Vifits to the fick fhould not be unjeajon-

ably repeated i becaufe, when too frequent, they

tend to diminifh the authority of the phyfician,

to produce inftability in his pra6tice, and to give

rife
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rife to fuch occafional iadulgences, as are fubver-

five of all medicinal regimen.

Sir William Temple has afferted, that « an

honeft phyfician is excufed for leaving his pa-

“ tient, when he finds the difeafe growing def-

perate, and can, by his attendance, expeft only

« to receive his fees, without any hopes or

« appearance of deferving them.” But this alle-

gation is not well founded : For the offices of a

phyfician may continue to be highly ufeful to

the patient, and comforting to the relatives

around him, even in the laft period of a fatal ma-

lady ; by obviating defpair, by alleviating pain,

and by foothing mental anguifli. To decline

attendance, under fuch circumftances, would be

facrificing, to fanciful delicacy, and miftaken

liberality, that moral duty which is independent

of, and far fuperior to, all pecuniary appreciation.

XIV. Whenever a phyfician or furgeon

officiates for another, who is fick or abfent, during

any confiderable length of time, he fhould re-

ceive the fees accruing from fuch additional

pradlice ; But if this fraternal a6t be of fhort

duration, it fhould be gratuitoufly performed j

with an obfervance always of the utmoft delicacy

towards the intereft of any other member of the

profeffion, who may be connected with the

family, on which attendance is given.

XV. Some
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XV. Some general rule fhould be adopted,

by the faculty, in every town, relative to the

'pecuniary acknowledgments of their patients ; and

it fhould be deemed a point of honour to ad-

here to this rule, with as much fteadinefs, as

varying circumftances will admit. For it is

obvious that a medium fee, as fuited to the ge-

neral rank of patients, muft be an inadequate

gratuity from the rich, who often require attend-

ance not abfolutely neceffary j and yet too large

to be expected from that clafs of citizens, who

would feel a relu6tance in calling for affiftance,

without making fome decent and fatisfadtory

retribution.

But in the confideration of fees, let it ever be
'

remembered, that though mean ones from the

affluent are both unjuft and degrading, yet the

ch arafteriftical beneficence of the profeffion is

inconfiftent with fordid views and avaricious

rapacity. To a young phyfician it is of great

importance to have clear and definite ideas of

the ends of his profeffion ; of the means for their

attainment ; and of the comparative value and

dignity of each. Wealth, rank, and indepen-

dance, with all the benefits refulting from them,

are the primary ends which he holds in view;

and they are interefting, wife, and laudable.

But knowledge, benevolence, and aftive virtue,

the
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the means to be adopted in their acquifition are

of ftiil higher eftimation. And he has the pri-

vilege and felicity of pradifing an art, even more

intrinfically excellent in its mediate than in its

ultimate objedls. The former, therefore, have

a claim to uniform pre-eminence.

XVI. All the members of the profelTion,

including apothecaries, as well as phylicians and

furgeons, together with their wives and children,

fhould be attended gratuitoujly by any one or

more of the faculty whofe affiftance may be

required. For as folicitude obfeures thejudgment,

and is accompanied with timidity and irrefolu-

tion, medical men, under the preffure of ficknefs,

either as afFeding themfelves or their families,

are peculiarly dependent upon each other. But

vifits fhould not be obtruded officioufly ; as fuch

unalked civility may give rife to embarraffment,

or interfere with that choice, on which confidence

depends. Diftant members of the faculty, when

they requeft attendance, fhould be expeded to

defray the charges of travelling. And if their

circumftances be affluent, a pecuniary acknow-

ledgment fhould not be declined : For no obliga-

tion ought to be impofed, which the party would

rather compenfate than contrad. This rule may
be applied, mutatis ntutandis^ to medical attend-

ance on the clergy.

F XVII. As
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XVII. As the firft conjultation by letler impo-

fes much more trouble and attention than a per-

fonal vifit, it is reafonable, on fuch an occafion,

to expedt a gratuity of double the ufual amount.

And this has been Jong the eftablifhed praflicc

of many refpeftable phyficians. But a fubfe-

quent epiftolary correlpondence, on the further

treatment of the fame diforder, may juftly be

regarded in the light of ordinary attendance,

and may be compenfated, as fuch, according to

the circumflances of the cafe, or of the patient.

XVIII. The ufe of quack medicines fbould be

difcouraged by the faculty, as dilgraceful to the

profeffion, injurious to health, and often de-

ftruftive even of life. Patients, however, under

lingering diforders, are fometimes obftinately

bent on having recourfe to fuch as they fee

advertifed, or hear recommended, with a bold-

nefs and confidence, which no intelligent phyfi-

cian dares to adopt, with refpedt to the means that

he prefcribes. In thefe cafes, fome indulgence

feems to be required to a credulity that is infur-

mountable : And the patient fhould neither incur

the difpleafure of the phyfician, nor be entirely

deferted by him. He may be apprized of the

fallacy of his expedtations, whilft affured, at the

fame time, that diligent attention fhall be paid

to the procefs of the experiment he is lb unadvi-

fedly
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fedly making on himfelf, and the mifchiefs,

which may arife, obviated as timely as poffible.

Certain adlive preparations, the nature, com-

pofition, and eflPeds of which are well known,

ought not to be profcribed as quack medicines.

XIX. No phyfician or furgeon fhould dif-

penfe a fecret noftrumy whether it be his inven-

tion, or exclufive property. For if it be of real

efficacy, the concealment of it is inconfiftent with

beneficence and profeffional liberality. And if

myftery alone give it value and importance, fuch

craft implies either difgraceful ignorance, or frau-

dulent avarice.

XX. As diverfity of opinion and oppofition of

intereft, may in the medical, as in other profeffions,

fometimes occafion controverfy, and even contention y

whenever fuch cafes unfortunately occur, and

cannot be immediately terminated, they fhould.

be referred to the arbitration of a fufficient number

of phyficians or of furgeons, according to the na-

ture of the difpute j or to the two orders collec-

tively, if belonging both to medicine and furgery.

But neither the fubjedt matter of fuch references,

nor the adjudication, fhould be communicated

to the public j as they may be perfbnally injuri-

ous to the individuals concerned, and can hardly

f«il to hurt the general credit of the faculty.

F 2 vSECT.
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SECT. III.

0

OF THE CONDUCT OF PHYSICIANS TOWARDS

APOTHECARIES.

I. In the prefent ftate of phyfic, in this

country, where the profeffion is properly divided

into three diftin^l branches, a connexion pecu-.

liarly intimate fubfifts between the phyfician

and the apothecary and various obligations

neceflarily refult from it. On the knowledge,

fkill, and fidelity of the apothecary depend, in a

very eonfiderable degree, the reputation, the fuc-

cefs, and ufefulnefs of the phyfician. As thefe

qualities, therefore, juftly claim his attention and

encouragement, the poflefifor of them merits

his refpedt and patronage.

II. The apothecary is, in almoIV every in-

ftance, the praecurfor of the phyfician and being

acquainted with the rife and progrefs of the dif-

eafe, with the hereditary conftitution, habits, and

difpofition of the patient, he may furnifh very

important information. It is in general, there-

fore.
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fore, expedient, and where health or life are at

ftake expediency becomes a moral duty, to

confer with the apothecary, before any decifive

plan of treatment is adopted, to hear his account

of the malady, of the remedies which have been

adminiftered, of the effeds produced by them,

and of his whole experience concerning the

juvantia and losdentia in the cale. Nor fliould

the future attendance of the apothecary be fuper-

leded by the phyfician ; For if he be a man of

honour, judgment, and propriety of behaviour, he

will be a moft valuable coadjutor through the whole

courfe of the diforder, by his attention to varying

fymptomsi by the enforcement of medical di-

redionsj by obviating mifapprehenfions in the

patient, or his family j by ftrengthening the au-

-thority of the phyfician j and by being at all

times an eafy and friendly medium of commu-

nication, To fubferve thefe important purpofes,

the phyfician fhould occafionally make his vifits

in conjundion with the apothecary, regulating

by circumftances the frequency of fuch inter-

views. If often repeated little fubftantial aid

can be expeded from the apothecary, becaufe

he will have no intelligence to offer which does

not fall under the obfervation of the phyfician

himfclf: Nor any opportunity of executing his

peculiar truft, without becoming burdenfome to

the
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the patient by multiplied calls, and unfeafonable

afliduity.

III. This amicable intercourfe and co-operation

of the phyfician and apothecary, if conduced

with the decorum and attention to etiquette^ which

Ihould always be fteadily obferved by profeffional

men, will add to the authority of the one, to

the refpedlability of the other, and to the ufeful-

nefs of both. The patient will find himfelf the

objedl of watchful and unremitting care, and

will experience that he is conneded with his

phyfician, not only perfonally, but by a fedulous

reprefentative and coadjutor. The apothecary

will regard the free communication of the phy-

fician as a privilege and mean of improvement

;

he will have a deeper intereft in the fuccefs of the

curative plans purfued j and his honour and re-

putation will be direftly involved in the purity

and excellence of the medicines difpenfed, and in

the ikill and care with which they are com-

pounded.

The duty and refponfibility of the phyfician,

however, are fo intimately connected with thefe

points, that no dependence on the probity of the

apothecary Ihould prevent the occafional infpec-

tion of the drugs, which he prefcribes. In

London the law not only authorizes, but enjoins

a ftated
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a ftated examination of the fimple and compound

medicines kept in the fliops. And the policy

that is juft and reafonable in the metropolis,

muft be proportionally fo in every provincial

town, throughout the kingdom. Nor will any

refpe6table< apothecary obje(ft to this neceftary

office, when performed with delicacy and at

feafonable times i fince his reputation and emo-

lument will be increafed by it, probably in the

exadl ratio of profeffional merit and integrity,

hereby difcovered.

IV. When a phyfician is called to vifit a pa-

tient in the country, he fliould not only be minute

in his dire5iions, but fhould communicate to the

apothecary the particular view, which he takes

of the caje ; that the indications of cure may be

afterwards purfued with precifion and fteadinefs

;

and that the apothecary may ufe the difcre-

tionary power committed to him, with. as little

deviation as poffible from the general plan pre-

fcribed. To fo valuable a clafs of men as die

country apothecaries, great attention and refpeft

is due. And as they are the guardians of health

through large diftrifts, no opportunities Ihould

be negleded of promoting their improvement,

or contributing to their ftock of knowledge, either

by the loan of books, the diredlion of their ftu-

dies, or by unreferved information on medical

fubjeds.
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fubje6bs. When fuch occafions prefent them-

felves, the maxim of our judicious poet is ftridly

true,

The worft avarice is that of fenfe. Pope.

For pradical improvements ufually originate in

towns, and often remain unknown or difregarded

in fituations, where gentlemen of the faculty have

little intercourfe, and where fufficient authority

is wanting to fandion innovation.

V. It has been obferved, by a political and

moral v/riter of great authority, that apothe-

“ caries’ profit is become a bye-word, denoting

fomething uncommonly extravagant. This

great apparent profit, however, is frequently

no more than the reafonable wages of labour.

‘‘ The Ikiil of an apothecary is a much nicer and

" more delicate matter than that of any artificer

“ whatever i and the truft which is repofed in

him is of much greater importance. He is the

phyfidan of the poor in all cafes, and of the

rich when the diftrefs or danger is not very

great. His reward, therefore, ought to be

“ fuitable to his fkill and his truft, and it arifes

" generally from the price at which he fells his

“ drugs. But the whole drugs which the beft

“ employed apothecary, in a large market town,

« will



MEDICAL JURISPRUDENCE. 4‘i

will fell in a year, may not perhaps coft him

" above thirty or forty pounds. Though he

lliould fell them, therefore, for three or four

hundred, or a thoufand per cent, profit, this

may frequently be no more than the reafonable

w'ages of his labour charged, in the only way
“ in which he can charge them, upon the price

of his drugs.”* The ftatement here given

exceeds the emol’urnents of the generality of

apothecaries, in country dillriffs. And a phyfi-

cian, who knows the education, fkill, and perfe-

vering attention, as well as the facrifice of eafe,

healthi and fometimes even of life, which this

profeflion requires, fhould regard it as a duty not

to withdraw, from thofe who exercife it, any

fources of reafonable profit, or honourable means

of advancement in fortune. Two praftices pre-

vail in fbme places injurious to the intereft of

this branch of the faculty, and which ought to

be difcouraged. One confifts in fufiering pre-

fcriptions to be fent to the druggift, for the fake

of a fmall faving in expence. The other in

receiving an annual ftipend, ufually degrading in

its amount and in the fervices it impoles, for

being confulted on the {lighter indifpofitions to

which all families are incident, and which pro-

perly fall within the province of the apothecary.

* See Smith’s Wealth of Nations, book J. chap. x.

G In
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In the county of Norfolk, and in the city of

London, benevolent inftitutions have been lately

formed, for providing funds to relieve the widows

and children of gentlemen of the faculty, and

occafionally alfo members of the profefTion who
become indigent. Such fchemes merit the fanc-

tion and encouragement of every liberal phyfician

and furgeon. And were they fo extended, their

ufefulnefs would be greatly irtcreafed, and their

permanency almoft with certainty fecured. Sub-

fcribers from every part of Great Britain jfhould

be admitted, if they offer fatisfaftory teftimonials

of their qualifications. One comprehenfive

eftablifhment feems to be more eligible than

many on a fmaller fcale. For it would be con-

duced with fuperior dignity, regularity, and

efficiency j with fewer ^bftacles from intereft,

prejudice, or rivalfhip j with confiderable faving

in the aggregate of time, trouble, and expence

;

with more accuracy in the calculations relative to

its funds, and confequently with the utmoft

praCicable extenfion of its dividends.

X
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SECT. IV.
\

OF THE KNOWLEDGE OF LAW REQUISITE FOR

PHYSICIANS AND SURGEONS.

I. Gentlemen of the faculty of phyfic, by

the authority of different parliamentary ftatutes,

enjoy an exemption from ferving on inquefts or

juries ; from bearing armour; from being confta-

bles or church-wardens; and from all burden-

fome offices, whether leet or parochial. Thefe

privileges are founded on reafons highly honour-

able to medical men ; and lliould operate as

incentives to that diligent and affiduous difeharge

of profeffional duty, which the Icgiflature has

generoufly prefumed to occupy the time and to

employ the talents of phyficians and furgeons,

in fome of the moft important interefts of their

fallow citizens. It is perhaps on account of

their being thus excufed from many civil func-

tions, that Sir William Blackftone, in his learned

Commentaries, judges the ftudy of the law to be

lefs effential to them, than to any other clafs of

men. He obferves, that “ there is no fpecial

G 2 “ reafon



44 MEDICAL jurisprudence:.

“ reafon why gentlemen of the faculty of phyfic

“ fhonld apply themfelves to the ftudy of the

“ law, unlefs in common with other gentlemen,

and to complete the charadter of general and
“ extenfive knowledge, which this profeflion,

“ beyond others, has remarkably deferved.”*

But I apprehend it will be found that phyficians

and furgeons are often called upon to exercife

appropriate duties, which require not only a

knowledge of the principles ofjurifprudence, but

of the forms and regulations adopted in our

courts of judicature. The truth of this obferva-

tion will appear from the following brief detail of

fome of the principal cafes, in which the fciencc

of law is of peculiar importance to medical

pradlitioners.

II. When a phyfician attends upon a patient,

under circumftances of imminent danger, his

counfel may be required about the expediency of

a laji will and tejlament. It behoves him, there-

fore, to know whether, in cafe of inteflacy, the

daughters, or younger children of the fick perfon

would be legally entitled to no lhare of his for-

tune : Whether the fortune would be equally

divided, when fuch equality would be improper

or unjuft : Whether diverfity of claims and ex-

* Vol. I. feft. I. introduftion.

penfive
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penfive litigations would enfue, without a will,

from the nature of the property in queftion : And

whether the creditors of the defundb would, by

his negled, be defrauded of their equitable

claims. For it is a culpable deficiency in our

laws that real eftates are not fubje6t to the pay-

ment of debts by fimple contract, unlefs exprefsly

charged with them by the laft will and teftament

of the proprietor j although credit is often

founded, as Mr. Paley well obferves, on the pof-

feffion of fuch eftates. This excellent moralift

adds, “ He, therefore, who negledts to make the

neceffary appointments for the payment of his

debts, as far as his effefls extend, fins in his

“ grave; and if he omits this on purpofe to de-

“ feat the demands of his creditors, he dies with

“ a deliberate fraud in his heart.”*

Property is divided by the law into two fpe-

cies, perjonal and real

;

each requiring appro-

priate modes of transfer or alienation, with which

a phyfician fhould be well acquainted. It may

alfo be required of him to deliver an opinion,

and even a folemn judicial evidence, concerning

the capacity of his patient to make a will, a

point fometimes of difficult and nice, decifion.

* See Paley’s Principles of Moral and Political Philofophr,

book TII. part I. chap, xxiji.

For
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For various diforders obfcure, without perverting,

the intclleftual faculties. And even in delirium

itfelf there are lucid intervals, when the memory

and judgment become fufficiently clear, accurate,

and vigorous, for the valid execution of a tefta-

ment. In fuch cafes the will fhould commence

with the fignature of the teftator, concluding

with it alfo, if his hand be nor, after continued

mental exertions too tremulous for fubfcription

;

and it fhould be made with all poflible concife-

nefs, and expedition.

If the patient be furprized by fudden and vio-

lent ficknefs, the law authorizes a nuncupative

willj in the difpofal of perfonalty. But to guard

againft fraud, the teftamentary words muft be

delivered with an explicit intention to bequeath j

the will muft be made at home, or among the

teftator’s family and friends, unlefs by unavoid-

able accident ; and alfo in his laft ficknefs : For

* In the conftruftlon of the (latute, 29 Car. II. c. 3.

it has been adjudged tliat the teftator’s name, written

with his own hand, at the beginning of the will, as I,

John Mills, do make this my laft will and teftament

;

“ is a fufficient ligning, without any name at the bottom,

“ though the other is the fafer way.” See Blackftone’s

Comment, book II. chap, xxiii.

if
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if he recover, it is evident that time is given for a

written will.*

The law excludes from the privilege of

making a will madmen^ idiots^ perfons in their

dotage, or thofe who have ftupified their under-

ftandings by drunkennefs. But there is a high

degree of hypochondriacifm, which not unfre-

quently falls under the cognizance of a phyfi-

cian, and on which he may be required to decide,

whether it amounts to mental incapacity for the <

execution of a lall will and teftament. To de-

fine the precife boundaries of rationality is per-

haps impoflible ; if it be true, according to

Shakefpear, that “ the lunatic, the lover, and the

poet are of imagination all compadt.” But a

partially diftempered fancy is known to fubfift

with general intelligence ; And a man, like Mr.

Simdn Browne, believing the extindlion of his

rational foul by the judgment of God, may uni-

formly evince, in every other inftance, very dif-

tinguifhed intellectual powers and be capable of

diredting his concerns, and difpofing of his pro-

perty, with fufficient difcretion. To preclude

one, fo affedted, from being a teftator, feems

inconfiftent either with wifdom or jufticej efpe-

cially if the will, which has been made, difeover,

in its elfential parts, no traces of a difturbed

* Id. Book II. c. 32.

imagination

/
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imagination or unfound judgment. But when-

ever falfe ideas, of a praSHcal kind, are fo firmly

united as to be conftantly and invariably miftaken

for truth, we properly denominate this unnatural

alliance insanity. And if it give rife to a train

of fubordinate wrong affociations, producing

incongruity of behaviour, incapacity for the com-

mon duties of life, or unconfcious deviations

from morality and religion. Madness has then

its commencement.^

III. A lunatic, or non compos mentis

,

in the

eye of the law, is one who has had under-

ftanding, but has loft it by difeafe, grief, or

other accident. The king is the truftee for fuch

unfortunate perfons, appointed to protect their

property, and to account to them, if they

recover, for their revenues, or after their deceafe

to their reprefentatives. The Lord Chancellor,

therefore, grants a commiflion to inquire into the

ftate of mind of the infane perfon j and if he be

found non compos^ he ufually commits the care of

his perfon, with a fuitable allowance for his

maintenance, to fome friend, who is then called

his committee.! The phyfician, who has been

* See the Author’s Moral and Literary DilTertadons,

p. 127, fecond edit.

'J See Blackftone’s Coiument. book I. chap. viii.

confulted
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confulted about the cafe, will doubtlefs be called

upon to deliver an opinion concerning his patient.

And before he becomes acceflbry to his depriva-

tion, as it were, of all legal exiftence, he will

weigh attentively the whole circumftances of the

diforder ; the original caufe of it ; the degree in

which it fubfifts ;
its duration } and probable

continuance. For if the malady be not fixed,

great, and permanent, this folemn a6t of law

muft be deemed inexpedient, becaufe it cannot be

reverfed without difficulty. And when infanity

has been once formally declared^ there may be

^grounds of apprehenfion that the party will be

configned to negleft and oblivion. With

regard to the wafte or alienation of property by

the perfon thus afflifted, little rifque is incurred,

if he be put under the ordinary reftraint of a

proper curator. For whilft his mind remains in

the ftate of alienation, he is incapable of executing

any ad with validity ; and the next heir, or other

perfon interefted, may fet it afide, on the plea of

his incapacity. But the ufe of guardians or

committees of a lunatic is chiefly to renew, in

his right, under the diredions of the court of

chancery, any leafe for lives or years, and to

apply the profits for the benefit of the infane

perfon, of his heirs, or executors.

H IV. In
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IV. In the cafe ofJudden death, the law has

made provifion for examining into the caufe of

it, by the coroner, an officer appointed for the

purpofe, who is empowered to fummon fuch

evidence as is neceflary, for the difcharge of his

inquifitorial and judicial funftions. On thefe

occafions, the attendance of a phyfician or

furgeon may often be required, who ffiould be

qualified to give teftimony confonant to legal, as

well as to profeffional knowledge. To this end,

he muft not only be acquainted with the figns of

natural death, but alfo of thofe which occur,

when it is produced by accident or violence.

And he ffiould not be a ftranger to the feveral

diftindlions of homicide, eftabliffied in our courts

of judicature. For the divifion of this ad into

juJlifiaUe, excujahle, 2H\d. felonious, will aid his in-

veftigation, and give precifion to the opinion

which he delivers.

V. When a crime, which the law has adjudged

to be capital, is attempted to be committed by

force, the refiftance of fuch force, even fo as to

occafion the death of the offender, is deemed

jujlifiahle homicide. Mr. Locke, in his EfTay on

Government, carries this dodrine to a much

greater extent ; afferting that “ all manner of

“ force, without a right, upon a man’s perfon,

puts him in a ftate of war with the aggrefibr,

“ and
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and of confequence, being in fuch a ftate of war,

" he may lawfully kill him that puts him under

this unnatural reftraint.”* But Judge Black-

ftone confiders this conclulion as applicable only

to a ftate of uncivilized nature; and obferves, that
• I

the law of England is too tender of the public

peace, too careful of the lives of the fubjecfts, to

adopt fo contentious a fyftem; nor will fuffer

with impunity any crime to be prevented by

death, unlefs the fame, if committed, would alfo

be puniftied by death.f

VI. With cafes of juftifiable homicide, how-

ever, gentlemen of the faculty are feldom likely to

be profeffionally concerned. But excufable homicide

may frequently fall under their cognizance, and

require their deliberate attention, and accurate

inveftigation. It is of two forts ; either infor-

tmiumy by mifadventure ; orfe defendendo, upon a

principle of felf-prefervation. Death may be

the confequence of a lawful a£l, done without

any intention of hurt. Thus if an officer, in the

correftion of a foldier by the fentence of a court

martial, happens to occafion his death, it is only

mifadventure j the punifhment being lawful.

• Eflay on Government, part II. ch. iii.

f Blackftone’s Comment, book IV. ch. xjv.

H 2 But
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But if the corredion be unwarrantably fevere,

either in the manner, the inftrument, or the

quantity of pnnifhment, and death enfues, the

offender is at leaft guilty of manflaughter, and

in fome circumftances, of murder. A furgeon,

therefore, is ufually prefent, when foldiers are

chaftized with the lafh j and on his teftimony

muft depend the juftification of the mode and

degree of punifhment inflided. When medi-

cines adminiftered to a fick patient, with an

honeft defign, to produce the alleviation of

his pain, or cure of his difeafe, occafion

death, this is mifadventure, in the view of

the law j and the phyfician or furgeon, who

direded them, is not liable to punifhment

criminally, though a civil adion might for-

merly lie for negled or ignorance. But it

hath been holden that fuch immunity is con-

fined to regular phyficians and furgeons. Sir

Matthew Hale, however, juftly queftions the

legality of this determination j fince phyfic and

falves were in ufe3 before licenfed phyficians

and furgeons. Wherefore he treats the dodrine

« as apocryphal, and fitted only to qualify and

“ flatter licenciates and dodors in phyfic 3 though

“ it may be of ufe to make people cautious how

“ they meddle too much in fo dangerous an em-

“ployment.” The college of phyficians, however,

within their jurifdidion, which extends feven

miles
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imlles round London, are veiled by charter with

the power of fine and imprifonment fro mala

fraxi. Yet Dr. .Groenvelt, who was cited, in

the year 1693, before the Cenfors of the College,

and committed to Newgate, by a warrant from

the prefident, for prefcribing cantharides in fub-

ftance, was acquitted on the plea that bad prac-

tice mull be accompanied with a bad intention,

to render it criminal. This profecution, whilft

it ruined the dodlor’s reputation and injured his

fortune, fo that he is faid to have died in want,

excited general attention to the remedy, and

afterwards eftablifhed the ufe of it; though it

mull be acknowledged that his dofes Were too

bold and hazardous. But whatever be the indul-

gence of the law towards medical pradlitioners,

they are bound by a higher authority than that of

the moft folemn flatute, not to exercife the heal-

ing art without due knowledge, tendernefs, and

difcretion : And every rafh experiment, every

miftake, which originates either from inattention

or defedlive education, is, in the eye of con-

fcience, a crime both againft God and man.

It mull frequently devolve on the faculty to

decide concerning the nature and effedls of

blows, ftrokes, or wounds inflidled, and how far

the death of the fufferer is to be afcribed to them,

or to fom^ antecedent or fubfequent difeafe. In

homicide,
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homicide, alfb, fe defendendo^ the manner and

time of the defence are to be confidered. For if

the perfon alTaulted falls upon the aggreflbr,

when the fray is over and he is running away,

this is revenge and not defence. And though no

wicnefs were prefent, the fituation of the wound

or of the blow would afford, if in the back of

the affailant, prefumptive evidence oi felonious

homicide,

VII. This crime, the moll atrocious of all others,

IS confidered by the law under the three heads of

Juicide, manjlaughter, and murder^ concerning each

of which the faculty are occafionally obliged to

give profeffional evidence. A felo de fe is one

who has deliberately put an end to his exiftence,

or committed any unlawful malicious ad, the

immediate confequence of which proved death

to himfelf. To conftitute this ad a crime, the

party muft have been of years of difcretion, and

in the pofTeffion of reafon. A phyfician, there-

fore, may be called upon, by the coroner, to ftate

his opinion of the mental capacity of the defund.

And the law will not authorize the plea, that

every melancholic or hypochondriac fit deprives

a man of the power of difcerning right from

wrong. Even if a lunatic kills himfelf in a

lucid interval, Sir M. Hale affirms that he is a

felo defe. And the phyfician, who has attended

him.
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him> is beft qualified to judge of the degree, the

duration, or periodical feafons of fuch returns of

fanity. But there are cafes oftemporary diftradlion,

when death may be rulhed upon apparently with

defign, but really from the influence of terror, or

the want of that prefence of mind, which is necef-

fary to the exercife of judgment, and the difcri-

mination of adtual from imaginary evil. Of this

kind the reader will find an affedting inftance,

related by Dr. Hunter, in the Medical Obferva-

tions and Inquiries, publiflbed by a Society of

Phyficians in London.*
,

VIII. Manjlaughter is defined “the unlawful kill-

“ ing of another, without malice, exprefs or im-

“ plied, which may be either voluntarily, upon a

“ fudden heat j or involuntarily, but in the com-
“ mifljon of fome unlawful a6t.” Yet though this

definition is delivered from Sir Matthew Hale,

by the excellent commentator on the laws of

England, fo often quoted, it is not fufficiently

precife and comprehenfive. For when a per-

fon does an aft lawful in itfelf, but which

proves fatal to a fellow citizen, becaufe done

without due circumfpeftion, it may, accord-

ing to circumftances, be either mifadventure,

manflaughter, or murder. Thus when a work-

• Vol. VI. p. 279.

man
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man kills any one, by flinging down a ftone or

piece of timber into the ftreet, if the accident

be in a country village, where there are few

paflfengers, and if he give warning by calling

out to them, it is only mifadventure : But if

it be in London or other populous town,

where perfbns are continually pafling, it is

manflaughter, though warning be loudly given:

And it is murder, if he knows of their paL

fing, and gives no warning at all; for this is

malice againft all mankind. * On the like

grounds we may reafon concerning the cafes of

death, occafioned by drugs defigned to produce

abortion. This purpofe is not always unlawful

:

For the configuration of the 'pelvis^ in fome fe-

males, is fuch as to render natural parturition

impofllble, or inevitably fatal. But even in fuch

inftances, the guilt of manflaughter may be

incurred by ignorance of the draftic quality of

the medicine prefcribed, or want of due caution

in the dofe adminiftered. And when no moral

or falutary .end is in view, the Ample adl itfelf,

if fatal in the iflfue, falls under the denomination

of murder.f “ If a woman be quick with child,

“ and by a potion or otherwife killeth it in her

“ womb, this is a great mifprifion, yet no murder:

* Blackftone’s Comment, book IV. ch. xlv.

t See Bum’s Juftice of Peace, vol. I. p. 216.

“ But
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But If the child be born alive, and dieth of

« the potion or other caufe, this is murder.*

The procuring of abortions was common

amongft the Romans ; and, it is faid, was

liable to no penalty, before the reigns of Severus

and Antoninus. Even thofe princes made it

criminal only in the cafe of a married woman,

pradifing it to defraud her hufband of the com-,

forts of children, from motives of refentment.

For the fcetus being regarded as a portion of

the womb of th.e mother, Ihe was fuppofed to

have an equal and full right over both. This

falfe opinion may have its influence in modern,

as well as in ancient times j and falfe it muft be

deemed, fince no female can be privileged to

injure her own bowels, much lefs the fostns^

which is now well known to conftitute no part

of them. To extinguifli the firfl; fpark of life

is a crime of the fame nature, both againft our

Maker and fociety, as to deftroy an infant, a

child, or a man; thefe regular aod fuccelTive

ftages of exiftence being the ordinances of God,

fubjedf alone to his divine will, and appointed

by fovereign wifdom and goodnefs as the ex-

eluGve means of preferving the race, and mul-

tiplying the enjoyments of mankind. Hence
the father of phyfic, in the oath enjoined on

*
l,d. vol. II. p. I TO.

I hifi
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his pupils, and which fonne univerfities now

impofe on their medical graduates, obliged

them folemnly to abjure 'the pra6tice of admini-

ftering the (pdopioi. But in weighing the

charge, againft any perfon,^ of having procured an

abortion, the methods employed Ihould be at-

tentively confidered by the faculty ; as this

effedt has often been afcribed to c^ufes inade-

quate to its produdlion. Even the peffary,

fo fandbimonioufly forbidden by Hippocrates, has

little of that real adlivity and power, which fuper-

ftition has affigned to it.

IX. The law of England guards, with aflidu-

ous care, the lives of infants, when endangered

by motives which counteradt, and too often

overbalance, the ftrong operation of maternal

love. In cafes of hajiardy^ therefore, it is de-

clared, by a ftatute pafled in the reign of James

the firft, that “If any woman be delivered of

“ any iflue of her body, male or female, which

“ being born alive, fhould by the laws of this

« realm be a baftard, and Ihe endeavour pri-

“ vately, either by drowning, or fecret burying

“ thereof, or any other way, either by hcrfelf, or

“ the procuring of others, fo to conceal the

« death thereof, as that it may not come to light

“ whether it was born alive or not, but be con-

“ cealed, flie fhall fuffer death, as in cafe of mur-

“ der.
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der, except fhe can prove, by one witnefs at

leaft, that the child was born dead.”* This

law, though humane in its principle, is much

too fevere in its conftru6tion. To give cer-

tainty to punifliment, by facilitating conyidion,

is doiibtlefs an eflential obje<5t of jurifprudence.

And it has been well obferved, that the ftatute,

which made the pofTefTion of the implements of

coining a capital offence, by conftituting fuch

pofTeflion complete evidence of guilt, has proved

the mod effeftual mean of enforcing the de-

nunciation of law againft this dangerous and

tempting crime, f But the analogy, which the

able moralifl; has drawn between this ordi-

nance and that relating to baftardy, is not fully

conclufive. For pofTeflion, in the former cafe,

clearly implies a fpecific purpofe, for which the

legiflature, with fuflicient wifdom and j*uftice, has

provided a fpecific punifhment. Whereas fe-

crecy in the mother, concerning the death of her

illegitimate offspring, hardly amounts to jhe

lowed degree of prefumptive evidence of felo-

nious homicide. Gentlemen, of the faculty have

often melancholy experience of the didra<5lion

* Burn’s Juftice, vol. I. p. 216.

t See Paley’s Moral and Political Philofophy, 410. p. 350.

I 2 and
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and miferyj which females fuffer under thefe un-

happy circumllances. And when it becomes

their painful office to deliver evidence, on fuch

occafions, juftice and humanity require, that

they ffiould fcrutinize the whole truth, and

nothing extenuate nor Jet down aught in malice,

** What is commonly underftood to be the

“ murder of a baftard child by the mother,” fays

Dr. Hunter, “ if the real circumllances were

“ fully known, would be allowed to be a very

“ different crime in different circumllances. In

“ fome (it is to be hoped rare') inllances, it

“ is a crime of the very deepell dye But,

as well as I can judge, the greatell number of

“ what are called murders of baftard children,

“ are of a very different kind. The mother has

" an unconquerable fenfe of lliame, and pants

after the prefervation of character : So far ffic

” is virtuous and amiable. She has not the re-

folutiori to meet and avow infimy. In pro-

portion as Ihe lofes the hope either of having

been miftaken with regard to pregnancy, or of

being relieved from her terrors by a fortunate

“ mifcarriage, Ihe every day fees her danger

greater and nearer, and her mind overwhelmed

“ with terror and defpair. In this fituation

‘‘ many of thefe women, who are afterwards ac-

“ cufed of murder, would deftroy themfelves, if

they did not know that fuch an aftion would

« infallibly
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infallibly lead to an inquiry, which would pro-

" claim what they are fo anxious to conceal. In

" this perplexity, and meaning nothing lefs than

“ the murder of the infant, they are meditating

different fchemes for concealing the death of

" the child ; but are wavering between difEcul-

ties on all fides, putting the evil hour off, and

“ trufting too much to chance and fortune. In

that ftate often they are overtaken before

they expe61:ed ; their fchemes are fruftrated

;

their diftrefs of body and mind deprives them

“ of all judgment and rational condud ; they are

“ delivered by themfelves wherever they happen

“ to retire in their fright or confufion ; fome-

“ times dying in the agonies of childbirth, and

“ fometimes being quite' exhaufted they faint

away, and become infenfible of what is paffingj

“ and when they recover a little ftrength, find

that the child, whether ftill-born or not, is

“ completely lifelefs. In fuch a cafe, is it to be

“ expeded, when it would anfwer no purpofe,

“ that a woman fhould divulge the fecret ? Will

not the beft difpofitions of mind urge her to

“ preferve her charader ? She will therefore

“ hide every appearance of what has happened

as well as fhe can, though if the difcovery be
“ be made, that condud will be fet down as a

proof of her guilt.” “ Here let us

fuppofe a cafe, which every body will allow to

« be

<(
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“ be very poffible. An unmarried woman, be-

coming pregnant, is ftriving to conceal her

“ fhame, and laying the bell fcheme that fhe can

“ devife, for faving her own life and that of the

“ child, and at the fame time concealing the

fecret ; but her plan is at once difconcerted by

“ her being taken ill by herfelf, and delivered of

“ a dead child. If the law puniflies fuch a wo-

** man with death for concealing her fhame,

does it not require more from human nature,

than weak human nature can bear ? In a cafe

fo circumftanced, furely the only crime is the

“ having been pregnant, which the law does not

“ mean to punidi with death j and the attempt

« to conceal it by fair means Ihould n(^t be

“ punifhable with death, as that attempt feems

to arife from a principle of virtuous fhame."*

The obfervations, here quoted, have a juft

claim to attention, from the extenfive experience

which the author pofTefled, and ftill more from

his intimate knowledge of the female charafter.

Yet to the moral and political philofopher. Dr.

Hunter may appear to have exalted the fenfe of

fhame into the principle of virtue j and to have

miftaken the great end of penal law, which is not

vengeance but the prevention of crimes. The

* Med. Obf. and Inq. vol. VI. p. 271. etfeq.

ftatute,
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ftatiite, indeed, which makes the concealment of

the birth of a baftard child full proof of murder,

confounds all diftindlions of innocence and guilt,

as fuch concealment, whenever pradticable,

would be the wifh and adt of all mothers,

virtuous or vicious, under the fame unhappy

predicament. Law, however, which is the

guardian and bulwark of the public weal, muft

maintain # fteady, and even rigid watch, over

the general tendencies of human adtions : And
when thefe' are not only clearly underftood, but

interpreted according to the rules of wifdom and

redtitude, that may juftly be conftituted a civil

crim.e, which, if permitted, might give occafion

to atrocious guilt, though" in its own nature inno-

cent. The meafure of punifhment, however,

fhould be proportionate, as nearly as poflible, to

the temptation to offend, and to the kind and

degree of evil produced by the offence. If ina-

dequate to the former it will be nugatory ; and

if too fevere for the latter, it will defeat itfelf, by
furnifhing a juft plea for fuperfeding its execu-

tion.* A revifion of our fanguinary ftatutes is

much wanted j and it would be happy if means

• “ L’attrocite des loix en empeche I’execution.
‘‘ Lorfque la peine eft fans’meiure, on eft fouvent oblige

de lui preferer I’impuiiite.”

Montesquieu.

could
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could be devifed of fuppreffing the punilhmenfi

by obviating the crime, when it is merely pofi-

tive or municipal. This we have feen accom-

plifhed with refped to the coinage of money, by

the firnple introduftion of a ftandard weight in

the payment of gold. And a fagacious legiflator

might doubtlefs difcover and adopt fimilar im-

provements, in other branches of penal jurifpru-

dence, •

Much obfervation is required to difcrimlnate

between a child ftill born, and one that has lived

after birth only a fhort fpace of time. Various
*

appearances, alfo, bo,th internal and external,

may be miftaken for marks of violent death.

Even the fwimming of the lungs in water, a teft

on which fo much reliance is placed, will, on

many occafions, be found fallacious. But thefe

are points of profeflional fcience, which do not

ftriftly fall under the fubjed of this fedlion j and

the reader is particularly referred to the paper al-

ready quoted, and alfo to the Elmenta Medicine

Forenfa Joh. Fred. Fajelii \ or to a valuable epi-

tome of the fame work in Englifli by Dr. Farr.*

* Elements of Medical Junfprudence : or a fuccinft and

com|)endious Defcription of fuch Tokens in the Human Body,

as arc requilite to determine the Judgment of a Coroner,

and of Courts of Law, in Cafes of Divorce, Rape, Murder,

&c. London, Becket, 1788.

X. Duelling
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X. Duelling is another fpecies of felony, even

though the confecjiiences of it Ihould not prove

fatal : And gentlemen of the faculty are pecu-

liarly interelted in the knowledge of the laws

relating to it ; becaufe they are not only liable to

be fummoned on the trial of the parties, if either

or both of them be wounded, but are frequently

profeffional attendants on them in the field of

combat. It is aftonifhing that a pra6lice, which

originated in ages of Gothic ignorance, fuper-

ftition, and barbarifm, fliould be continued in

the prefent enlightened period, though con-

demned by the ordinances of every ftate, and

repugnant to the fpirit and precepts of chrifti-

anity. In the ufages of the ancient Germans,

evident traces of it may be difcovered. But it

was employed by them either as an appeal to

the juftice, or to the prefcience of the Gods.

Velleius Paterculus informs us, that queftions,

decided amongfl the Romans by legal trial, were

terminated amongfl the Germans by arms or

judicial combat.* Tacitus defcribes it as a

fpecies of divination, by which the future events

of important wars were explored. A captive

from the enemy was compelled to fight with a

man feleded from their own nation. Each was

accoutred with his proper weapons \ and the

* Vellei Paterculi, lib. II. cap. cxviii.

K prefage
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prefage of fuccefs was determined by the iffue of

the battle.* A law is quoted by Stiernhbok,

which fhews that judicial combat was at firft

appropriated to points refpedting perfonal cha-

rafter, and that it was only fubfequently extended

to criminal cafes, and to queitions relative to

property. The terms of the law are, If any

man fhall fay to another thefe reproachful words,

' you are not a man equal to other men,’ or ‘ you

have not the heart of a man,’ and the other

fhall reply, ‘ I am a man as good as you,’ let

them meet on the highway. If he who firft

gave offence appear, and the perfon abfent him-

felf, let the latter be deemed worfe than he was

called i let him not be admitted to give evidence

in judgment either for man or woman, and let

him not have the privilege of making a tefta-

ment. If the perfon offended appear, and he who

gave the offence be abfent, let him call upon

the other thrice with a loud voice and make a

mark upon the earth, and then let him who

abfented himfelf be deemed infamous, becaufe

he uttered words which he durft not fupport.

If both fhall appear properly armed, and the

perfon offended fhall fall in the combat, let a

half compenfation be paid for his death. But

* Vide Tacit, de Situ, Morib. et PopulisGermania?,

feft. X.

if

J
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if the perfon who gave the offence fhall fall,

let it be imputed to his own rafhnefs. The

petulance of his tongue hath been fatal to him.

Let him lie in the field without any compen-

fation being made for his death.* Montef-

quieu, on the authority of Beaumanoir, whom
he quotes with great refped, deduces the rife

and formation of the articles, relative to the

point of honour, from the following particular

judicial ufages. The accufer declared, in the

prefence of the judge, that fuch a perfon had

committed fuch an a6tion : The accufed made

anfwer that he lied, upon which the judge gave

orders for the duel. Thus it became an efta-

bliflied rule, that whenever the lie was given

to a perfon, it was incumbent on him to fight.

Gentlemen combated on horfeback, completely

armed. Villeins fought on foot, and with

baftons. The ballon, therefore, was regarded

as an inflrurnent of affront, becaufe to fir ike a

man with it was to treat him as a villein. For

tlie like reafon, a box on the ear or blow on

the face were deemed contumelies, to be ex-

piated with blood j fince villeins alone were

liable to receive fuch difgraceful blows, as it

• Lex Uplandica apud Stiern, Robertfon’s Hiftory of

Charles V. vol. I. note 22.

K 2 was
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was peculiar to them to fight with their heads

uncovered.*'

Pra6lices like thefe were fo congenial to the

proud and martial fpirit of the times, as well

as to the fuperftition which prevailed, that they

. became univerfal throughout Europe. But it

is evident that they could not fail to fubvert the

regular courfe of juftice, diminifh the authority

of government, and violate the facred ordi-

nances of the church. For the clergy uniformly '

remonftrated againft, and even anathematized

them, as adverfe to chriftianity ; and the civil

power frequently interpofed, to fet bounds to

ufages, which its authority was too feeble to fup-

prefs. Henry I. of England, in the twelfth

century, prohibited trial by combat, in all

queftions concerning property of fmall value.

Louis-VII. of France iffued an edi£t to the fame

effect. St. Louis, who was a diftinguilhed

legiflator, confidering the rude age in which he

reigned, attempted a more perfe61: jurifprudence,

by fubftituting trial by evidence, in place of that

by combat. And afterwards it became the

policy of every monarch, who poflefled power

or talents, to explode this relic of Gothic bar-

barifm. By degrees the practice became lefs

and lefs frequent i courts of judicature acquired

m

* See Montefquieu, Liv. XXVIII. c. xx.

an
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an afcendencyi law was ftudied as a fcience,

and adminiftered with greater regularity; and

the ferocious manners of the inhabitants of

Europe yielded to the arts of peace, and to

the benefits of focial and civilized life. But an

event occurred, in the year 1528, which both

revived the pradice of fingle combat, and gave

a new form to it, more abfurd and fatal. The

political and perfonal enmity, which fubfifted

between the Emperor Charles V. and Francis I.,

led the former to commifTion the French herald,

fent to him with a denunciation of war, to ac-

quaint his fovereign, that he fhould from that

time confider him not only as a bale violator

of public faith, but as a ftranger to the ho-

nour and probity of a gentleman. Francis

inftantly fent back the herald, with a cartel of

defiance, giving the emperor the lie^ and chal-

lenging him to fingle combat. Charles ac-

cepted the challenge
; but it being imprac-

ticable to fettle the preliminaries, this roman-

tic and ridiculous enterprize of courfe was never

accomplifhed. The tranfa6tion, however, ex-

cited fuch univerfal attention, and reflefbed

fo much fplendour and dignity on this novel

mode of fingle combat, that every gentleman

thought himfelf entitled, and even bound in

honour to draw his fword, and to demand
fatisfaflion of his adverfary, for affronts trivial,

and
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and even imaginary.* The beft blood in

Chriftendom was ihed
j perfonages of the firft

diftin£tion were devoted to death j the eafe,

the familiarity, and the confidence of private

intercourfe were interrupted ; and war itfelf

was hardly more deftrudlive to life, and to

its deareft enjoyments, than this fatal and

feducTtive frenzy.f Evils of fuch magnitude

required adequate remedies, and all the terrors

of law were every where employed to reprefs

them. Sir Francis Bacon, when Attorney Ge-

neral, in the reign of James I., delivered a

charge, before the court of ftar chamber,

touching duels, which gives a clear and animated

view of the important light in which they were

then regarded. " The firft motive,” he fays,

« is

* See Robertfon’s Hiftory of Charles V. book V.

-}• The Hiftory of Lord Herbert of Cherbury, who lived

in the reigns of Queen Elizabeth and James I., fully exem-

plifies the folly and danger of adopting falfe principles of

honour. During the abode of this romantic nobleman at the

Duke of Montmorencies, about twenty-four miles from Paris,

it happened, one evening, that a daughter of the Duchefs de

Ventadour, of about ten or eleven years of age, went to

walk in the meadows, with his lordfhip -and feveral other

gentlemen and ladies. The young lady wore a knot of

ribband on her head, which a French chevalier fnatched

away, and fattened to his hatband. He was defired to

return it, but refufed. The lady then requefted Lord

Herbert
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1

“ is a falfe and erroneous imagination of honour

and credit ; and, therefore, the king, in his

“ proclamation, doth moft aptly call them hewitch-

“ ing duels. For if one judge of it truly, it is no

“ better than a forcery, that enchanteth the fpirits

“ of young men ; and a kind of fatanical illufion

" and apparition of honour againft religion,

" againft law, and againft moral virtue. Here-

unto may be added that men have almoft loft

" the true notion and underftanding of fortitude

“ and valour. For fortitude diftinguifheth of the

grounds of quarrels whether they be juft j and

not only fo, but whether they be worthy ; and

“ fetteth a better price upon men’s lives than to

“ beftow them idly : Nay it is weaknefs and

“ difefteem of a man’s felf, to put a man’s life

“ upon fuch liedger performances: A man’s life is

Herbert to recover it for her. A race enfued ; and the

chevalier, finding himfelf likely to be overtaken, made a

hidden turn, and was about to deliver his prize to the young

lady, when Lord Herbert feized his arm, and cried out,

“ I give it you.” Pardon me,” faid the lady, it is he

who gives it me.” Madam,” replied Lord Herbert,

1 will not contradict you, but if the chevalier do not

“ acknowledge that I conftrain him to give the ribband, I

will fight with him.” And the next day, he fent him a

H challenge, “ being bound thereto” fays he, “ by the oath

taken when I was made knight of the bath.” See the Life

of Lord Herbert of Cherbui y ; alfo Percival’s Moral and

Lit. Difiert. p. 299. fecond edit.

(C not
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" not to be trifled away; it is to be offered up and
" facrificed to honourable fervices, public merits^

“ good caufes, and noble adventures. It is in

expence of blood as it is in expence of money;

it is no liberality to make a profiifion of money
“ upon every vain occafion ; nor no more is it

fortitude to m.ake elfufion of blood, except the

“ caufe be of worth.”*

The decree of the Star Chamber againfl: Prieft

and Wright, the objeds of Sir Francis Bacon’s

charge, was, that they fhould both be com-

mitted to prifon ; that the former Ihould be
' fined ;fSoo, and the latter 500 marks, and

that at the next aflizes they fhould publicly

acknowledge their high contempt of, and offence

againfl God, the king’s majefty, and his laws,

fhewing themfelves penitent for the fame.

Though this judgment appears to have been

founded in wifdom and equity, yet, happily

for our country, the court, which paffed the fen-

tence, has been long fuppielTed ; and we are

now governed not by arbitrary will, but by

kn6wn and fixed laws. Thofe which fubfifl

againfl duelling I fhall quote from the authorities

of Fofler, Blackflone, Hawkins, and Burn.

“ Deliberate duelling, if death enfueth, is in

Bacon’s Works, 410. Birch’s edit. vol. II. p. 565

.

the
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“the eye of the law murder j 'for duels arc

“ generally founded in deep revenge i and chough

“ a perfon Ihould be drawn into a duel, not

“ upon a motive fo criminal, but merely upon

“ the pundlilio of what the fwordfmen falfely

“ call honour, that will not excufe j for he, that

“ deliberately feekcth the blood of another upon

“ a private quarrel, adeth in defiance of all l^ws

“ human and divine.”^ “ Exprefs malice is

“ when one, with a fedate deliberate mind and

“ formed defign, doth kill another. This takes

“ in the cafe of deliberate duelling, where both

“ parties meet, avowedly, with an intent to

“ murder ; thinking it their duty as gentlemen,

“ and claiming it as their right, to wanton with

“ their own lives and thofe of their fellow-crea-

“ cures, without any warrant or authority from

“ any power either human or divine, but in

“ dired contradidion to the laws both of God
“ and man. And, therefore, the law has juftly

“ fixed the crime and punifhment of murder on

“ them, and on their feconds alfo.’'f “ The
“ law fo abhors all duelling in cold blood, that

“ not only the principal who adually kills the

“ other, but alfo his feconds, are guilty of

“ murder, whether they fought or not : And it

• Sir Michael Fofter’s Reports, 8vo. p. 297.

t Blackftone’s Comment, book IV. chap. xiv.

cc
IS
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“ is holden that the feconds of the party flain

"are alfo guilty as acceffaries.”* From varia-

tions in the moral and intelleftual charafler of

man, it is impoffible to afcertain the precife

period, when the paffions may be fuppofed to be-

come cool, after having been violently agitated.

Judgment, therefore, muft be founded on the

circumftances of deliberation, which are delivered

in the courfe of evidence. In many cafes, it

has been determined that death, in confequence

of an appointment and meeting, a few hours

fubfequent to the provocation, is murder.

f

XI. Before a furgeon engages profeffionally

to attend a duellijl to the field of combat^ it be-

hoves him to confider well, not only how far

he is about to countenance a deliberate violation

of the duties of morality and religion j but whe-

ther, in the conftruflion of law, he may not be

deemed an aider and abettor of a crime, which

involves in it fuch turpitude, that death is alike

denounced againft; the principal and the accef-

fary. Does he not voluntarily put himfelf into

a predicament, fimilar, in many eflential points,

to that of theJecond, who is exprefsly condemned

*
I Hawkins 82; and Burn’s Juftice, vol. II. p. 509.

See Legg’s ca Kelyng 27. Eden’s Principles of Penal

Law, p. 224.

by
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by the legiflature of this country ? Both are

apprized of the purpofe to commit an a6b of

felony: Both take an intereft in the circum-

ftances attendant upon it ; And both are prefent

during the execution ; the one to regulate its

antecedents, the other to alleviate its confe-

quences. But I fuggeft thefe confiderations

with much diffidence: And though I obferve

fome paffages, in Sir Michael Fofter’s Difcourfe

concerning Accomplices, which feem to con-

firm them
;

yet candour obliges me to quote

the following, apparently adverfe, opinion of

this excellent judge. “In order to render a

“ perfon an accomplice and a principal in felony,

“ he muft be aiding and abetting at the fadt,

or ready to afford affiftance, if neceffary.

“ And therefore if A happeneth to be prefent

“ at a murder, for inftance, and taketh no part

in it, nor endeavoureth to prevent it, nor ap-

prehendeth the murderer, nor levieth hue and

“ cry after him, this ftrange behaviour of his,

“ though highly criminal, will not of itfelf render

“ him either principal or acceffary.’’*

But whatever be the objedtions againft the

attendance of a furgeon in the field of combat,

they cannot be conftrued to extend to the afford-

* Fofter’s Crown Law, 8vo. p. 350.

L 2 ing
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ing of all poflible affiftance, to any unfortunate

fufferer, in an affair of honour
;
provided fuch

afliftance be not preconcerted, but required as in

ordinary accidents or emergencies. For in the

offices of the healing art, no diferimination can

be made, either of occafions or of charadters.

And it muff be acknowledged, that many of

the vidtims of duelling have been men, from

their talents and virtues, pofTeffing the jufteft

claim to affiduous and tender attention. That

lives of fuch ineftimable value to their friends,

to their families, and to the public, fhould be

at the mercy of any profligate rake, who wan-

tonly gives affronts, or idly fancies he receives

them, is a great aggravation of the folly, as well

as of the guilt of duelling. This refledtion feems

to ffiew the propriety of a change in the penal

code, refpedling it •, and that the puniffiment in-

flidted fhould be confined to the aggreffor ; ftridt

inquifition into the circumflances of the cafe

being previoufly made, by the coroner, or fome

magiftrate authorized and bound to exercife this

important truff. And he may, with reafon, be

regarded as the aggreffor, who either violates the

rules of decorum, by any unprovoked rudenefs

or infult ; or who converts into an offence, what

was intended only as convivial pleafantry.

XII. A phy-
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XII. A phyfician has no fpecial intereft in

an acquaintance with the ftatutes relative to

duelling. But as he poflefles: the rank of a gentle-

man> both by his liberal education and profef-

fion, the law of honour, if that may be termed

a law which is indefinite and arbitrary, has a

claim to his ferious fludy and attention. As

a philofopher, alfo, it becomes him to trace its

origin, and to inveftigate the principles on

which it is founded: And as a moralift, duty

calls upon him to counteradl its baneful influ-

ence and afcendancy. For in principle, it is dif-

tin6t from virtue; and as a practical rule, it

extends only to certain formalities and decorums,

of little importance in the tranfaftions of life, and

which are fpontaneoufly obferved by thofe, who

are actuated with the true fenfe of propriety and

reditude. Genuine honour, in its full extent,

may be defined a quick perception and ftrong

feeling of moral obligation, in conjunftion with

an acute fenfibility to fhame, reproach, or in-

famy. In different charaders, thefe conflituent

parts of the principle are found to exiil in pro-

portions fo diverfified, as fometimes to appear

almofl; Angle and detached. The former always

aids and Jlrengthens virtue ; the latter may occa-

fionally imitate her actions,* when fafhion happily

* Addifon’s Cato.

countenances.
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countenances, ' or high example prompts to

reflitude. But being conne6led, for the moft

part, with a jealous pride and capricious irrita-

bility, it will be more fhocked with the imputa-

tion, than with the comm'iffion of what is wrong.

And thus it will conftitute that fpurious honour,

which, by a perverfion of the laws of affociation,

puts evilfor good and good for evil ; and under the

fanflion of a name, perpetrates crimes without

remorfe, and even without ignominy.*

XIII. Homicide by poifon is another very im-

portant objedl of medical jurifprudence. When
it is the effedt of inadvertency, or the want of

adequate caution, in the ufe of fubltances dan-

gerous to health and life, the law regards it as

a mifdemeanour : When it is the confequence

of rafhnefs, of wanton experiment, or of mo-

tives unjuft though not malicious,-}- it becomes

See the Author’s Mor. and Lit. Diff. p. 295.

f
“ If an adtion unlawful in itfelf be done deliberately,

“ and ^ith intention of 7nifchief, or great bodily harm to

** particulars, or of mifchief indifcriminately, fall it where it

may, and death enfue againft or befide the original in-

** tendon of the party, it will be murder. But if fuch

tnifchievous intention doth not appear, which is matter of

fadl and to he colleSled from circumfanctS) and the aft was

done heedlefsly and incautiouBy, it will be manflaughter

;

not accidental death, becaufe tlte aft which enfued was

unlawful.” Fofter, p. 261.

manflaughter.
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manflaughter ; And when the exprefs purpofe

is to kill, by the means of fome deleterious

drug, it conftitutes a moft atrocious fpecies of

murder. In cafes of this nature, the faculty

are called upon to give evidence concerning

the nature of the poifon, the fymptoms pro-

duced by it, and the a6tual fatality of its

operation. I know not whether the period

of this fatal operation be extended, as in the

inflidtion of blows and wounds, to a year and

a day. But if it be, 'the moft nice and accurate

inveftigation of the progreflive advances of dif-

eafe and death will be incumbent on the phyft-

cian or furgeon, who is confulted on the occafion.

No fubje6t has given rife to more mifconception

and fuperftition, than the a<ftion of poifons.

Numberlefs fubftances have been clafted as fuch,

which, if not inert, are at lead innoxious j a.nd

powers have been afcribed to others, far exceed-

ing their real energy. Even Lord Verulam,

die great luminary of fcience, in his charge

againft the Earl of Somerfet, for the murder of

Sir Thomas Overbury, in the tower of London,

feems to give credit to the ftory of Livia, who
is faid to have poifoned the figs upon the tree,

which her hufband was wont to gather with

his own hands. And he ferioufly dates that

Wefton chafed the poor prifoner with poifon

“ after poifon
;
poifoning falts, poifoning meats,

“ poifoning
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“ poifoning fweet- meats, poifoning medicines

“ and vomits, until at laft his body was almoft

‘‘ come, by ufe of poifons, to the Hate that

Mithridates’s body was by the ufe of treacle

“ and prefervatives, that the force of the poifons

“was blunted upon him'. Wefton confeffing,

“ when he was tried for not difpatching him,

“ that he had given enough to poifon twenty

“ men.”* In this criminal tranfaftion the truth

probably was, what has been judicioufly fug-

gefted by Rapin, that the lieutenant of the tower,

refufing to be concerned in the crime, yet not

daring to difcover it, from the fear of the Vif-

count Rochefter’s refentment, feized the viiSluals^

fent from time to time for the prifoner, and

threw them into the houfe of office. Sir Thomas

Overbury, however, fell a viftim at laft to an

empoifoned glyfter.

When the particular drug, or other mean

employed, can be accurately afeertained, its de-

leterious qualities ffiould be fully known j and

thefe ffiould be cautioufly compared with the

effedls afcribed to it, in the cafe under confider-

ation. It may often be expedient, alfo, to exa-

mine the body of the fufferer by difledtion ; and

this ffiould be accompliffied as expeditioufly as

* Bacon’s Works, vol. II. p. 614.

poffible

;
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poffible ; that the changes imputed to death

may not be confounded with ,thofe which are

imputed to poifon. But on fuch points refer-

' ence can alone be made to the knowledge and

experience of the praftitioner, and to the lights

which he may acquire
.
by coufulting Fafeliiis

and other works of a fimilar natui^. I flial),

therefore, clofe this article with a few paffages

of the charge of Mr. Juftice Buher to the grand

jury relative to the trial of Q^pt^ki, Donellan,

for the murder of Sir Theodofius iBougkton, at

the Warwick aflizes, in March 1781. this

“ cafe, gentlemen,” he fays, “ .ypu wiU have

“ two objects to confider, firfl:, whedier the

“ deceafed did die of poijoii ^ ifecondly, whe-

“ ther the perfon fufpe6ted did aflift in ,admmi-

jiering the poifon ? With r,efpe<51: to the firft of

thefe confiderations, you will, no doubt,

“ ihejentiments of thoje who arefkiUed in. the nature

and effe^ls of poifon

y

which is of .various : forts

'' and moft fubtile in its operation; From.the

information of fuch perfons you will be. able to

form an opinion of the effeds which different

‘‘ poifons have on different perfons j and alfo of the

“ ejffeds the fame poifons have on perfons >dif-

fevent hahits and conJHtutions. If you find he

" did get his death by poifon, the next cafe is,

“ to confider, who gave him that poifon. Where
“ poifon is knowingly given, and death enfues.

M (C
It



82 MEDICAL JURISPRUDENCE.

it is wilful murder j and if one is prefenC^

“ when poifon is given by another, he is not

“ an acceffary but a principal.” *

XIV. In all civilized countries, the honour

and chaftity of the female fex are guarded from

violence, by the fevereft fanftions of law. And
this protection is at once humane, juft, and ne-

ceflary to focial morality. It is confonant to

humanity that weaknefs fliould be fecured againft

the attacks of brutal ftrength : It is juft that the

moft facred of all perfonal property fhould be

preferved from invafion : And it is eflential to

morality that licentious paffion ftiould be re-

ftrained; that modefty ftiould not be wounded j

nor the mind contaminated, in fome inftances,

before it is capable of forming adequate con-

ceptions of right and wrong. The crime of

rape, therefore, fubjeCts the perpetrator to con-

dign punifhment by every code ofjuri(prudence,

ancient or modern. Amongft the Jews death

was inflicted, if the damfel was betrothed to

another man : And if not betrothed, a fine,

amounting to fifty ftiekels of filver, was to be

paid to her father by him who had laid hold of

the virgin, and flie was to become his wife:

And becaufe he had humbled her, he might not

* Hill. Sketches of Ciy. Lib. p. 209.

put



MEDICAL JURISPRUDENCE. 8j

put her away all his days :* For the privilege of

divorce was authorized by the Jewifh inftitu-

tions. The Romans made this offence capital,

fuperadding the confifcation of goods. Even

the carrying off a woman from her parents or

guardians and cohabiting with her, whether ac-

complifhed by force, or with her full confent, were

made equally penal with a rape, by an imperial

cdid. For the Roman law feems to have fup-

pofed, that women never deviate from virtue,

without being feduced by the arts , of the other

fex. And, therefore, by impofing a powerful

reftraint on the folicitations of men, they aimed

at the more effe6tual fecurity of the chaftity of

women. Niji etenim earn Jolicitaverit, nifi odiofis

artibus circumvenerit, non faciet earn velle in tantum

dedecus JeJe prodere. But the Englifh law, as

Judge Blackftone has obferved, does not entertain

fuch fublime ideas of the honour of either fex, as

to lay the blame of a mutual fault on one only

of the tranfgreffors. And it is, therefore, effen-

tial to ..the crime of rape, that the woman’s

will is violated by the execution. But, by a

ftatute of Queen Elizabeth, if the crime be

perpetrated on a female child, under the age of

ten years, the confent or non-confent is imma-

terial, as Ihe is fuppofed to be of infufficient

• Deuteronomy xxn. 28, 29.

M 2 judgment.
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judgment.
,

Sir Matthew Hale is even of opi-

nion, that fuch- profligacy committed on an

infant under years, the age of female dif-

cretion by common law, either witb or without

confent, amounts to rape and felony. But the

decifions of the courts have, generally, been

founded on the ftatute^above-mentioned.

A male infant, under the age of fourteen

years, is deemed, by the law, incapable of com-

mitting, and therefore cannot be found guilty of

a rape, from a' prefumed imbecility both bf body

and mind. This deteftable crime, being exe-

cuted in fecrecy, and the knowledge of it being

confined to the party injured, it is juft that her

Angle teftirfiony flioiild be adducible, in proof of

the fad:. Yet the excellent obfervation of Sir

Matthew Hale merits peculiar attention. “ It is

an accufation,” fays he, eafy to be made,

and harder to be proved ; but harder to be

“ defended by the party accufed, though inno-

“ cent.” He then relates two extraordinary

cafes of malicious profecutions for this crime,

which had fallen under his own cognizance;

and concludes I mention thefe inftances, that

“ we may be more cautious upon trials of

“ offences of this nature, wherein the court and

‘‘ jury may, with fo much eafe, be impofed upon,

« without great care and vigilance ; the heinouf-

nefs€C
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“ nefs of the offence many times tranfporting

" the judge and jury with fo much indignation,

that they are overhaftily carried to the con-

“ vi6lion of the perfon accufed thereof, by the

‘‘ confkient teftimony of fometimes falfe and

“ malicious witnefles.” Collateral and concur-

rent circumftances of time and places* appear-

ances of violence on examination &c. are, there-

fore, neceflary to be added to the mere affirma-

- tive evidence of the profecutor. And the in-

fpedion of a furgeon is often required, to afcer-

tain the reality of the alledged violence. On
fuch occafions, his teftimony fhould be given

with all poffible delicacy, as well as with the

utmoft caution. Even external figns of injury

may originate from difeafe, of which the follow-

ing example has been communicated to me, by

a very ingenious furgeon in Manchefter.

A girl, about fix years of age, was admitted

into the Manchefter Infirmary, on account of a

mortification in the female organs, attended

with great forenefs and general depreffion of

ftrength. She had been in bed with a young

man j and there was reafon to fufpedl, that he

had taken criminal liberties with her. The

* Thefe circumftaBces are particularly adverted to in the

Mofaic Law. See Deut. xxii. 25, 26, 27.

mortification
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mortification increafed, and the child died. The
young man, therefore, was apprehended, and

tried at the Lancafter Aflizes ; but was acquitted

on fufficient evidence, that many inftances of a

fimilar difeafe had appeared about the fame period,

in which there was no poflibility of injury or

guilt. In one cafe, Mr. Simmons, the gentle-

man to whom I am indebted for this inform-

ation, opened the body after death. The dif-

eafe had been a typhus, accompanied with a

mortification of the pudenda. There was no

evident caufe of this extraordinary fymptom, dif-

coverable on infpedlion. The lumbar glands were

of a dark colour ; but all the vijcera were found.

XV. Concerning nuifances, the inveftigation

and teftimony of the faculty may be required,

whenever they are of a nature offenfive by the

vapours which they emit ; or injurious to the

health of individuals, or of the community. The

law defines any thing that worketh hurt, incon-

venience, or damage, to be a nuifance.^ Thus

if a perfon keeps hogs, or other noifome animals,

fo near the houfe of another, that the ftench in-

commodes him, and renders the air unwhole-

fome, this is a nuifance j becaufe it deprives him

* See Blackllone’s Comment. Book III. ch. aii; and

Book IV. ch, xiii.
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of the enjoyments and benefits of his habitation.

A fmelting houfe for lead, the fmoke of which

kills the grafs and corn, and injures the cattle of

a neighbouring proprietor of land, is deemed a

nuifance. Dye-houfes, tanning-yards &c. are

nuifances, if ere6led fo near a water-courfe, as to

corrupt the ftream. But a chandler’s fadlory,

even when fituated in a crowded town, is faid to

be privileged from adion or indidtment, becaufe

candles are regarded as a neceflary of life.

Hawkins, however, queftions the authority of

this opinion, fiace the making of candles, may

be carried on in the country without annoyance.^

But this is hardly poflible in a populous neigh-

bourhood : And as Lord Mansfield has ad-

judged, that, in fuch cafes, what makes the

enjoyment of being and property uncomfortable

is, in the view of the law, a nuifance f; various

works and trades, efifential to the happinefs and

intereft of the community, may fall under this

conftrudion. But chemiftry, mechanics, and

other arts and fciences, furnifh methods of dimi-

nilhing, or obviating almoft every fpecies of

noifome vapour. And there can be no doubt

that vitriol works, aqua fortis works, marine

acid bleaching works, the fingeing of velvets &c.
may be carried on with very little inconvenience

• I Hawk. igg. Burn’s Juftice, vol. III. p. 239.

t Burron. Mansfield, 333. Burn U. S.

to
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to a neighbourhood, by means neither difficult

nor expenfive. The fame obfervation may be

applied to the bufmefs of the dyer, the fdl-

monger, the tanner, the butcher, and the chand-

ler. And as thefe with many other difguftful

trades are, in fome degree, neceffary in large

towns, juftice and policy require, that they

Ihould only be profecuted as nuifances, when

not conduced in the lead offenfive mode poffi-

ble. To guard againft arbitrary powers in

munici|)al government, and to render the de-

cifion and inveftigation of fuch points perfectly

’ confident with the liberty of the fubjedl, the

reference fliould be made to a jury ; or at lead,

any individual fliould be allowed an appeal to

one, if he think himfelf aggrieved.

The frequency of fires, in large manufaduring

towns, makes it expedient that magidrates, or

commiflioners, fliould be authorized to fcruti-

nize rigidly into the caufes of them, when they

occur; to punifli negled or careleflfnefs, as well

as malicious intention ; and to enforce fuitable

meafures of prevention. The plans, propofed

for this lad very important pjjrpofe, by Mr.

Hartley and Lord Stanhope, have been proved

to be effedual, and are not expenfive. The adop-

tion of them, therefore, or of other means,

which may hereafter be difcovered, fliould be

required.
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required, under a heavy penalty, in cafes deemed

by infurers doubly hazardous^

XVI. The laws, which Ipecially relate to the

powers, privileges, honours, and emoluments of the

faculty, can require no pleas to recommend them

to attention. But as they will fall under the

fubjed-matter of the following fe6lion, the pre-

fent lhall be clofed with a few obfervations on

judicial tejiimony, as it concerns phyficians and

furgeons.

It is a complaint made by coroners, magi-

ftrates, and judges, that medical gentlemen ar^

often reluctant in the performance of thofe

offices, required from them as citizens qualified,

by profeffional knowledge, to aid the execution

' of public juftice. Thefe offices, it muft be con-

fefled, are generally painful, always inconvenient,

iand occafion an interruption to bufinefs, of a

mature not to be eafily appreciated or compen-

tfated. But as they admit of no fubftitution,

tthey are to be regarded as appropriate debts to

ithe community, which neither equity ;ior pa-

: triotifm will allow to be cancelled.

When a phyfician or furgeon is called to give

evidence, he fhould avoid, as much as poffible,

all obfeure and technical terms, and the un-

N neceflarv
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neceffary difplay of medical erudition. He
fhould deliver, alfo, what he advances, in the

pureft and moft delicate language, confiftent

with the nature of the fubjedb in queftion. When
two or more gentlemen of the faculty are to

offer their opinions or teflimony, it would fome-

times tend to obviate contrariety, if they were

to confer freely with each other, before their

public examination. Intelligent and honefl men,

fully acquainted with their refpedlive means of

information, are much lefs likely to differ, than

when no communication has previoufly taken

place. Several years ago, a trial of confiderable

eonfequence occurred, relative to a large copper

work ; and two phyficians of eminence were

fummoned to the affizes, to bear teftimony con-

cerning the falubrity or infalubrity of the fmokc

iffuing from the furnaces. The evidence they

offered was entirely contradidtory. One grounded

his teftimony on the general prefumption that all

ores of copper contain arfenic ; and confequently

that the effluvia, proceeding from the roafting of

them, muft be poifonous becaufe arfenical.

The other had made aftual experiments on the

ore, employed in the works under profecution,

and on the vapours which it yielded : He was

thus furnifhed with full proof that no arfenic

was difcoverable in either. But the affirmative

prevailed over the negative teftimony, from the

authority of the phyftcian who delivered it j an

authority
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authority which he probably would not have

mifapplied, if he had been antecedently ac-

quainted with the decifive trials made by his

opponent.

XVII. It is the injundion of the law> fanc-

tioned by the folemnity of an oath, that injudi-

cial teftimony, the truths the whole truth, and

nothing but the truth fball be delivered. A wit-

nefs, therefore, is under a facred obligation to

ufe his beft endeavours that his mind be clear

and colleded, unawed by fear, and uninfluenced

by favour or enmity. But in criminal prolecu-

tions, which afFe6l the life of the perfon accufed,

fcruples will be apt to arife in one who, by the

advantages of a liberal education, has been ac-

cuftomed to ferious refledlion, yet has paid no

particular attention to the principles of political

ethics. It is incumbent, therefore, on gentlemen

of the faculty, to fettle their opinions concerning

the right of the civil magiftrate to infli<fl: capital

puniflimenti the moral and focial ends of fuch

punifhment ; the limits preferibed to the exercife

of the right; and the duty of a citizen to give full

efficiency to the laws.

The magiftrate’s right to inflifb punifhment,

and the ends of fuch punifhment, though

intimately conne6led, are in their nature dif-

tindt. The right is clearly a fubflitution or

N 2 transfer
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transfer of that which belongs to every individual,

by the law of nature, viz. inftant felf-defence,

and fecurity from future violence or wrong.

The ends are more comprehenfive, extending

not only to complete fecurity againft offence,

but to the corredion and improvement of the

offender himfelf, and to counteract the difpofi-

tion of others to offend. Penal laws are to be

regulated by this ftandard j and the lenity or

feverity, with which they are executed, fhould, if

poffible, be exadtly proportionate to it. In dif-

ferent circumftances, either perfonal or public

confiderations may preponderate : And in cafes

of great moral atrociry, or when the common

weal is effendaily injured, all regard to the

reformation of a criminal is fuperfeded j and his

life is juftly forfeited to the good of fociety. In

the participation of the benefits of the focial

union, he has virtually acceded to its conditions

;

and the violation of its fundamental articles
-T -

renders him a rebel and an enemy, to be

expelled or deftroyed, both for the fake of fecu-

rity and as an awful warning to others. When

capital punifhments are viewed in this light,

the mofl humane and fcrupulous witnefs may

confider himfelf as facrificing private emotions

to public juftice and focial order j and that he is

performing an aCt at once beneficial to his

country and to mankind. For political and

moral
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moral cEConomy can fubfift in no community^

without the fteady execution of wife and fa^

lutary laws : And every atrocious a£l, per-

petrated with impunity, operates as a terror

to the innocent, a fnare to the unwary, and an

incentive to the flagitious. The criminal, alfo,

who evades the fentence of juftice, like one

infe6ted with the peftilence, contaminates all

whom he approaches. He, therefore, who, from

falfe tendernefs or a mifguided confcience, has

prevented convision, by withholding the necef-

fary proofs,* is an acceflfary to all the evils

which enfue. The maxim, that it is better ten

villains Jhould be difcharged than a fingle fer/on

Juffer by a wrong adjudication^ is one of thofe

partial truths generally mifapplied, becaufe not

accurately underftood. It is certainly eligible

that the rules and the forms of law fliould be fa

precife and immutable, as not to involve the

innocent in any decifion obtained by corruption,

or dictated by palTion and prejudice j though

this Ihould fometimes furnifli an outlet for the

efcape of actual offenders. The plea, alfo, may
have fome validity, in crimes of a nature chiefly

political (with which, however, the faculty can

* “ The oath, adminifkred to the witnefs, is not only

that what he depofes fhall be true, hut that he fhall alfo

depofe the whole truth : ^0 that he is not to conceal any part

of what he knows, whether interrogated particularly to that

** point or not.** Blackftone, 5. III. ch. xxiii.

profefTionally
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profeflionally have no concern) fuch as coining

and forgery, or in cafes wherein the punilhment

much exceeds the evil or turpitude of the

offence. For Lord Bacon has well obferved,

that “ over great penalties, befides their acerbity,

deaden the execution of the law.”* And when

they are difeovered to be unjuftly inflidted, its

authority is impaired j its fandtity difhonoured i

and veneration gives place to difguft and abhor-

rence.

But the dread of innocent blood being brought

upon usy by explicit and honeft teftimony, is one

of thofe fuperftitions, which the nurfe has taught,

and which a liberal education ought to purge

from the mind. And if, in the performance

of our duty, innocence fhould unfortunately

be involved in the punilhment of guilt, we

fhall affuredly (land acquitted before God

and our own confciences. The convidt him-

felf, lamentable as his fate muft be regarded,

may confole himfelf with the refledtion that,

though his fentence is unjuft, “ he falls for his

“ country, whilft he fuffers under the operation

‘‘ of thofe rules, by the general effedb and ten-

“ dency of which the welfare of the community

is maintained and upheld.” f

* See Propofal for Amending the Laws of England.

Bacon’s Works, 410. vol. II. p. 542.

f Paley’s Mor. and Polit. Phil. B. VI. ch. ix. p. 553. 4to.

XVIII. When
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XVIII. When profeflional teftimony is re-

quired, in cafes of fuch peculiar malignity as to

excite general horror and indignation, a virtuous

mind, even though fcrupulous and timid, is liable

to be influenced by too violent impreffions ; and

to transfer to the accufed that dread and aver-

fion, which, before conviction, fhould be con-

fined to the crime, and as much^ as pofiible

withheld from the fuppofed offender. If the

charge, for inftance, be that of parricide, accom-

plifhed by poifon, and accompanied with deli-

berate malice, ingratitude, and cruelty j the

inveftigation fhould be made with calm and

unbiaffed precifion, and the teftimony delivered

with no colouring of paffion, nor with any devia-

tion from the fmpUcity of truth. When circum-

ftantial proofs are adduced, they fhould be

arranged in the moft lucid order, that they may

be contrafted and compared, in all their various

relations, with facility and accuracy, and that their

weight may be leparately and collcftively deter-

mined in the balance of juftice. For, in fuch

evidence, there fubfifts a regular gradation from

the flighteft prefumption to complete moral

certainty. And if the witnefs poflefs fufEcient

information in this branch of philofophical and

juridical fciencc, he will always be competent

to fecure himfelf, and, on many occafions, the

court alfo, from fallacy and error. The Mai*-

quis
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quis de Beccaria has laid down the following

excellent theorems, concerning judicial evidence.

When the proofs of a crime are dependant on

each other, that is, when the evidence of each

witnefs, taken feparately, proves nothing j or

when all the proofs are dependant upon one,

“ the number of proofs neither increafes nor

diminifhes the probability of the fad ; for the

force of the whole is no greater than the force

“ of thofe on which they depend j and if this

fails, they all fall to the ground. When the

proofs are independant of each other, the pro-

“ bability of the fad increafes in proportion to

the number of proofs ; for the falfhood of one

“ does not diminilh the veracity of another

“ The proofs of a crime may be divided into two

claffes, perfed and imperfed. I call thofe

perfed, which exclude the polTibility of inno-

“ cence j imperfed, thofe which do not exclude

“ this poflibility. Of the firft, one only is fuf-

“ ficient for condemnation ; of the fecond, as

“ many are required as form a perfed proof

;

“ that is to fay, each of thefe, feparately taken,

“ does not exclude the polTibility of innocence j

“ it is neverthelefs excluded by their union.” *

* Beccaria’s Effay on Ciiraes and Punilhments, chap. xiv.

SECT.






